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Introduction
This paper has been prepared within the project “Transparency in Lobbying in CEE Member States of the EU” of the Policy Association for an Open Society (PASOS). The aim of the paper is to provide a comparative overview of key features of existing and emerging regulatory regimes on lobbying in North America and Europe. The study focuses on statutory regulations on the national level.
The paper is divided into 13 chapters, covering particular themes. 8 of the chapters are divided into two subchapters. The initial subchapters cover already established regulatory regimes with the main focus on the United States, Canada, Germany, and three Central European countries with lobbying laws – Hungary (as until 2011), Lithuania, Poland. Occasionally also features from the most recent regulations such as those of Macedonia, France, and Slovenia as well as the Transparency Register of the EU institutions are mentioned. Information on all of these countries has been drawn mainly from legislative acts and a limited pool of policy/ academic literature.
The latter subchapters cover four emerging regulatory regimes where legislation on lobbying has been proposed but not yet adopted – Bulgaria, the Czech Republic, Romania, and Ukraine. Information on these countries has been drawn almost exclusively from national studies carried out by research organizations in the respective countries – the European Institute (Bulgaria), EUROPEUM Institute for European Policy (the Czech Republic), the Institute for Public Policy (Romania), and the International Centre for Policy Studies (Ukraine). Unless stated otherwise, the analysis of draft laws refer to the Bulgarian bill of 2008, Czech bill of 2010, Romanian bill of 2011 and Ukrainian bill of 2010.
1. Historical background and international standards
Historical overview

Historically the US was on the forefront in regulating lobbying by adopting the Regulation of Lobbying Act in 1946 (hereafter references are made to the respective sections of the US Code where lobbying legislation is included). Canada followed with a detailed regulatory framework on the federal level much later. Its Lobbyists Registration Act entered into force in 1989
 (when referring to the current version of the law, hereafter – CA Law). 
There are still almost no lobbying regulations to be found on the national level in Western European countries with exceptions such as the register of associations in the German Bundestag since 1972 and registration of interest representatives in the French National Assembly since 2009. This absence of regulations is typically explained by the European tradition of corporatism where major interests have been represented by umbrella organizations of labor unions and industrialists/ employers through institutionalized channels. 
Currently the Rules of Procedure of the German Bundestag foresee the registration of representatives of associations. However, the rules are not considered a law proper and the only available sanction for a failure to register is the loss of the opportunity to be listened to in the Bundestag committees. In recent years, several proposals to strengthen the regulations in Germany have been discussed, e.g. to amend the rules to require also the registration of data about financing of lobbyists or to adopt a law covering lobbyists.
 Proposals for the introduction of a binding register for lobbyists have prompted a controversy among factions of the Bundestag
 but no new rules have been adopted this far (as of September 2011).

As recently as in 2009, rules of transparency and ethics for interest representatives were adopted at the French National Assembly. Representatives who have entered a public list shall be able to receive a day pass to the National Assembly. The representatives shall observe a code of ethics and may be withdrawn from the list if they do not respect the code.
 

For a long time, Brussels has been perceived as the main lobbying arena in Europe. Hence the European Parliament and European Commission introduced their respective registers of interest representatives in 1997 and 2008 respectively
 (merged into the joint Transparency Register in 2011).
During the first decade of the XXI century lobbying laws gained popularity in Central and Eastern Europe and were adopted in Lithuania (2000), Hungary (2006; repealed in 2011), Poland (2005), Macedonia (2008), and Slovenia (2010). 
Lithuania became a pioneer in Europe by passing a detailed and strict law “On Lobbying Activities” in 2000 (hereafter – LT Law).
 Lobbyists had to register and disclose their clients, lobbied issues and revenue. Main features of the Lithuanian as well as Hungarian and Polish legislation will be reviewed further in this report. 
A much wider range of countries have had debates about possible new regulations, for example, Austria
, Germany, Italy
, and Latvia as well as the four countries studied in-depth within this project – Bulgaria, the Czech Republic, Romania, and Ukraine. 
Over years 4 bills have been drafted in Bulgaria (latest in 2008), 2 – in the Czech Republic, at least 2 in Romania (latest in 2011), and 6 – in Ukraine (latest in 2010, only four of them were submitted to the parliament). None of them has yet materialized in actual legislation. Moreover it must be noted that in none of the four countries is there a firm consensus regarding the very necessity of statutory regulation on lobbying. 

Scandal drive

Without a possibility to explore all of the historical intricacies leading to regulations on lobbying in particular countries, a single feature stands out in almost all of the cases. The gradual evolution of lobbying regulations is often driven by corruption scandals and consists of stitching loopholes in the framework. Thus in the US the scandal of Jack Abramoff and other lobbyists who, between 2000 and 2006, cheated their clients – Indian tribes running gambling casinos –, bribed and provided generous favors to a vast number of politicians reignited public concerns about lobbying. This was one of prompting factors for major amendments and additions to the relevant laws. 

Moreover a report by the organization Public Citizen raised concerns about the revolving doors problem when members of the Congress extensively made profit from their public office by turning lobbyists after their political career: “Forty-three percent of the 198 members who have left Congress since 1998 and were eligible to lobby have become registered lobbyists.”

Consequently in 2007 further provisions on lobbying were adopted as part of the Honest Leadership and Open Government Act of 2007
 to close the revolving door, the so-called K Street project (providing preferential access to lobbyists who provided financial contributions and employment to the Republic Party and its representatives), tighten some of the disclosure requirements for lobbyists, etc. 

In addition to immediate fallout from particular scandals, politicians at times tighten regulations directly or indirectly aimed at lobbying to fulfill their integrity slogans. An example here is the Executive Order on Ethics Commitments by Executive Branch Personnel by the US president Barack Obama on the day after taking office, which inter alia banned the acceptance of gifts from registered lobbyists or lobbying organizations and introduced several further restrictions applicable to the so-called revolving door when government appointees turn lobbyists.

Stitching loopholes has been a continuous process also in Canada. For example, in 2010 the federal government decided to close a gap in the Lobbying Act to include all members of the House of Commons and Senate and staff of opposition leaders as public office holders. Consequently lobbyists would have to report on meetings with the mentioned officials.
 Respective regulations were adopted in September 2010. 

Lobbying legislations has had a scandal-driven origin also in, for example, Hungary
 and Poland.

International standards

International standards of lobbying are scarce. One of the earliest international statements regarding lobbying is found in the Programme of action against corruption adopted by the Committee of Ministers of the Council of Europe in 1996. According to the document “rules and limits [..] must be drawn up in order to draw the difficult line between lobbying and corrupting”.

The first standard of recommendatory character is the OECD Principles for Transparency and Integrity in Lobbying (adopted in 2010). These recommend inter alia that “core disclosure elements elicit information on in-house and consultant lobbyists, capture the objective of lobbying activity, identify its beneficiaries, in particular the ordering party, and point to those public offices that are its targets”, “disclosure [..] be stored in a publicly available register” (principle No. 5), the government should disclose “a ‘legislative footprint’ that indicates the lobbyists consulted in the development of legislative initiatives” (principle No. 6), countries “provide principles, rules, standards and procedures that give public officials clear directions on how they are permitted to engage with lobbyists” (principle No. 7) and “design and apply a coherent spectrum of strategies and mechanisms, including properly resourced monitoring and enforcement” (principle No. 9).

More general principles are found in the Recommendation 1908 (2010) of the Parliamentary Assembly of the Council of Europe, which suggests inter alia  “differentiating between lobbying as a professionally compensated activity and the activities of civil society organizations” as well as the principle that “entities involved in lobbying activities should be registered”.
 
All in all, notwithstanding more than a decade of debates and growing expert support for formalizing rules of the game for lobbyists in Europe, no mandatory international standards in this area exist.
2. Definitional approaches to lobbying
Many regulatory regimes struggle to a higher or lower extent with the issue of defining lobbyists. This ambiguity has implications for the application of whatever rules are set for lobbying.
 Optional systems, where registration is rather an opportunity than an obligation, e.g. the pass-for-registration systems in the European Parliament, the German Bundestag and the French National Assembly, avoid these difficulties because the systems do not encompass the ambition that the registration of all lobbyists shall be achieved (at least in theory). In systems where the status of a lobbyist is associated with more demanding obligations, a definition becomes of key importance to determine who shall register.

General definitions
The term “lobbying” does not have a universally settled meaning. In the most general sense, the core meaning lobbying is found in general language dictionaries. Thus according to Oxford Advanced Learner's Dictionary lobby is “a group of people who try to influence politicians on a particular issue”. The verb lobby means “to try to persuade a politician to support or oppose changes to the law”.
 In a yet broader sense lobbying could mean influencing any decisions of any public authority (even if the judiciary is usually not considered in this context). It is in this manner that the OECD Recommendation on Principles for Transparency and Integrity in Lobbying treats lobbying – “the oral or written communication with a public official to influence legislation, policy or administrative decisions.”

The US law contains a more elaborate and broader definition and uses the term “lobbying contact”. Thus “lobbying activities” means lobbying contacts and efforts in support of such contacts, including preparation and planning activities, research and other background work that is intended, at the time it is performed, for use in contacts, and coordination with the lobbying activities of others. Lobbying contact, in its turn, is any oral or written communication (including an electronic communication) to a covered official that is made on behalf of the client with regard to the formulation, modification or adoption of Federal legislation (including legislative proposals), Federal rule, regulation, Executive order or formulation; modification or adoption of any other government program, policy or position; administration or execution of a Federal program or policy (including the negotiation, award or administration of a Federal contract, grant, loan, permit, or license); the nomination or confirmation of a person for a position subject to confirmation by the Senate (US Code: § 1602, Paragraphs 7 and 8).

Related terms

Meantime a number of other terms apply to activities that either overlap with the core meaning of lobbying or are otherwise closely linked. These are, for example, government relations, public affairs, interest representation, and advocacy. 
It could be said that the term “government relations” covers a wider range of activities related to lobbying. According to one London-based government relations consultant, “We do advise clients on the relationships with Government officials. We identify opportunities to raise their awareness of the client and their profile. We help clients to draft materials for when they speak to Government. We identify who they should go and talk to (and in some cases we will set up these meetings but we will not attend).”
 Thus government relations do not necessarily comprise just the advocacy of a client’s interests but rather the broader assistance in relations with the government.

The term “public affairs” emphasizes relations with the general public. According to Conor McGrath, “In very general terms, public affairs appears to encompass all corporate functions related to the management of an organization’s reputation with external audiences – usually including lobbying or government relations, media relations, issue management, and community relations.”
 Hence “in the context of lobbying public affairs are sometimes treated as government relations with communications garnish – especially communication with external audiences (outside the narrow relations of the lobbyist, client and the targeted officials)”.

“Interest representation” is a wide term in that it touches a key principle of representative democracy. Strictly speaking it serves poorly as an equivalent of the term “lobbying” because each Member of Parliament can be viewed a representative of certain interests, by default those of their voters. Meanwhile occasionally a narrower understanding of the term is seen and then those seeking to influence decision-makers are described as interest representatives. 
“Advocacy” is a term often favored by civil society organizations when speaking about their attempts to achieve change. One way to differentiate between lobbying and advocacy is to define the former as attempts to influence, for example, legislation while the latter as attempts to “affect some aspect of society, whether they appeal to individuals about their behavior, employers about their rules, or the government about its laws“.
 Thus advocacy is defined much more broadly than lobbying. 

Another way of distinguishing the two terms is explaining lobbying as an activity for the benefit of private interests and advocacy – for the benefit of the broader public interest. However, the distinction suffers from difficulty to always draw a clear line between the two in the real life. Differentiating between the two terms along the lines of private vs. public interests seems to blur the terminology.
Legal vs. both legal and illegal actions

Various countries that have included definitions of lobbying in their legislation have chosen a narrower or broader coverage. In what follows, I will review the main choices usually made in defining the term.

From a sociological point of view, it seems obvious that influencing decision makers can be done with the help of both legal and legally prohibited methods. Still, in order to distinguish lobbying from corruption or other illegitimate activities, some jurisdictions choose to define lobbying as something legally approved by definition. 

Thus in the Polish Act on Legislative and Regulatory Lobbying (hereafter – PL Law), lobbying is defined in broad terms, the main defining elements being “any legal action”, which is “designed to influence the legislative or regulatory actions of a Public Authority” (Section 2, Paragraph 1). Also the Ukrainian bill defines lobbying as legal influence exerted by employed, duly registered and accredited persons (lobbyists) upon public and local self-government authorities, their officers and employees in the course of development and adoption (involvement in the adoption process) of normative legal acts.
 Since here lobbying is by definition legal, such approach could ease registration as a lobbyist where otherwise certain embarrassment over negative connotations of the word would complicate it.
All lobbying vs. hired lobbying only

One of the common options regarding the definition of lobbying is to reduce it to activity, which is paid for by a client. According to the US law lobbying contact is “made on behalf of a client” (US Code: § 1602, Paragraph 8). This definition points to the service nature of lobbying although practically the law covers also organizations that lobby on their own behalf (in such case the organization itself is considered a client).
The narrower understanding of lobbying has been considered also in Europe. Back in 1992 a proposed definition of a lobbyist by the member of the European Parliament Marc Galle read as follows: “Anybody who acts on the instructions of a third party and sets out to defend the interests of that third party to the EP and other Community institutions.”
 This definition excludes organizations that are engaged in lobbying for their own interests. 

Several of the new lobbying laws in Europe adhere to such thinking. The Hungarian Act on Lobbying Activities (hereafter – HU Law) defined “lobbying activities” as any activity or conduct aiming to influence executive decisions or to fostering interests under contract commercially, as a business activity for economic consideration (Section 5, Item c). Associations for the protection of economic and public interests are explicitly exempt from the coverage of the law (HU Law: Section 1, Paragraph 3). Also according to the Lithuanian law, the definition of the term “lobbying activities” contains a necessary element “in the interests of the client of lobbying activities” even though it does not need to be necessarily compensated (LT Law: Section 2, Item 3). “Made upon an order” is the wording in the definition of the Ukrainian bill. 
In some places, such narrow approach has been criticized for, on the one hand, prompting exclusion of NGOs and, on the other hand, allowing commercial lobbyists to hide behind the veil interest representation organizations.
 According to the Chief Official Ethics Commission of Lithuania, “experience shows that most of lobbying (in Lithuania) is done by non profit organizations”.
 However, in other countries the coverage is broader; for example, working on behalf of a client is not a required element in the general legal definition of lobbying in Poland (PL Law: Section 2, Paragraph 1). 

Preparatory and supporting activities

Many lobbying activities will not consist of solely contacting certain officials. Hence, in the US, the term “lobbying activities” covers also effort in support of lobbying contacts such as preparation and planning, research and other background work (US Code: § 1602, Paragraph 7). The rationale for such seemingly broad coverage is clear because these elements of the lobbying effort can well be the costliest part thereof.

Neither the analyzed Central and Eastern European countries with adopted pieces of lobbying legislation (Hungary, Lithuania, Poland) nor most of those with proposed legislation (Bulgaria, Romania, Ukraine) cover explicitly preparatory and supporting activities. True, the Czech bill mentions assistance to lobbying contact, e.g. organizing and coordinating.

Exceptions
It is common to exclude explicitly certain forms of interaction between private parties and public officials. In the US law the term “lobbying contact” excludes, for example, communication by public officials in their official capacity, media communication, communication that is distributed and made available to the public, participation in an advisory committee, testimony before committees and the like of the Congress, communication as part of other formally prescribed procedures, communication protected by the Whistleblowers Protection Act, etc. (US Code: § 1602, Paragraph 8)
Otherwise exceptions may apply to organizations for the protection of the public interest or interests of their members (Hungary, Lithuania), usual activities within institutionalized mechanisms of interest representation and deliberation (Hungary), media activity (Lithuania), activities upon invitation by public authorities (Lithuania), actions of public officials within the boundaries of their official powers (Lithuania), activities of scientists and pedagogues unless in the interests of client (Lithuania), opinion expressed by natural persons unless in the interests of a client (Lithuania), churches and religious communities (EU), political parties (the exception does not apply to organizations created or supported by parties) (EU), local, regional and municipal authorities (the exception does not apply to legal entities, etc. created by them) (EU). 
The most important exception from the point of view of policy think tanks concerns organizations that lobby on their own behalf for the public interest. However, whether or not parts of advocacy activities funded by, for example, grants would count as lobbying is not necessarily clear even with such exception in place. 
3. Lobbying practice in countries of emerging regulatory regimes
Since no study of lobbying practice within the existing regulatory regimes was undertaken in this project, this chapter focuses exclusively on the four countries of Central and Eastern Europe where regulations are being considered.

In general, as far as practice is concerned, it is often claimed that lobbyists for private interests or whole sectors of businesses/ industries are disproportionately well represented on the lobbying scene. On the other hand, the presence of public-interest lobbyists is much smaller. Even in lobbying scenes where corruption in the form of providing personal benefits to decision makers is not perceived as a key problem, the unequal access to money and what it can buy (hired consultants, etc.) among various sectors is a concern.
 Another major concern is the involvement of former or even current decision makers as lobbyists for usually corporate interests. In what follows, the report will review these as well as other issues of lobbying practice in Bulgaria, the Czech Republic, Romania and Ukraine.
Kinds of lobbyists
In all four of the countries, a variety of individuals and entities engages in activities that can be regarded as lobbying. The list of categories mentioned in the Ukrainian report appears rather typical of the broader region. By the type of represented interests (private, collective, common, miscellaneous customers‘ interests), one may distinguish:

· “Individuals and organizations that represent private interests;
· Associations of individuals and organizations that represent collective interests; 

· Agents acting on behalf of a part of the society (community) that represent common interests;

· Professional mediators that represent customers’ interests and are neutral to them within the limits of their professional ethics.”

From national reports, it appears that in none of the countries outsourcing of lobbying activities to professional service providers is the main form of lobbying. According to the Romanian study, most of the lobbying is performed by businesses themselves because they do not trust that their relationship with external lobbyists will remain confidential. There is a difference between international and domestic companies though: „While the international consortia in general come up with the recipe of doing business which includes also the Public Affairs positions, the Romanian companies rely much more on the power and influence of their owners/CEOs.“
 Hence professional lobbyists who are the category most often regulated by lobbying rules are not the dominant type of players on the lobbying scenes of Bulgaria, Romania and Ukraine.
 
The relative strength of lobbyists
It is common to regard commercial interests as stronger than non-profit interests. In Ukraine, commercial interests (be they large enterprises, professional lobbyists or business associations) allegedly exert the strongest influence. The influence of organizations (such as think tanks, civil society organizations and trade unions) representing non-profit interests is weaker. Plain weak are medium and small enterprises when acting alone.
 Also, according to a survey of 16 public officials in the Czech Republic, large private enterprises and professional lobbyists for a fee were deemed to as most influential (4.9 and 4.1 points respectively on the scale from 1 (no influence at all) to 6 (they can always make politicians and other public officials do what serves their interests)).
 Although the mentioned data are not statistically representative, they align with the commonly held belief. It appears rather safe to assume that the situation is similar also elsewhere.
Methods of lobbying
In Romania and Ukraine the key effort in lobbying is gaining access to the relevant public officials both in public events, expert councils and the like as well as in bilateral meetings. As stated in the Romania report “lobbying services are actually limited to providing access to the (high) officials [..], the rest of the process remaining entirely at the level of the client.“
 The Bulgarian report corroborates: „The main lobbying method is to get in contact with an influential person who participates in the decision making by luring him/her with different means so that own corporate interests could be defended.”

It is efforts to gain access and then the interaction between the lobbyist and the officials where the use of pecuniary incentives may take place. The Ukrainian report notes the practice of payment for private meetings with officials and individuals who can affect decisions of authorities (they can also be officials with influence beyond their formal competency). Forms of financial incentives may be donations to public organizations related to officials, transfers to formally charitable organizations related to government bodies, and financing of political parties.

Alongside, more open and indirect methods of influencing decisions of authorities are also employed although the intensity of their use and their effectiveness varies. These can be activities aimed at influencing the public opinion and raising public pressure such as public actions, public deliberations and placement of media materials (the Ukrainian report mentions even placing material in foreign sources to attract international publicity).
 Still, for example, in Romania the organization of public events to defend interests is rare “and so are the lobbyists publicly issuing any documentation reports regarding their needs“.
 Meanwhile the formation of associations for particular business sectors also takes place in order to lead coherent lobbying activities and gain more legitimacy.

Lobbied issues
Regulatory issues and distribution of public resources appear to be the key types of lobbied issues. 
A spectacular case of lobbying targeted on regulation is described in the Bulgarian report, i.e. the adoption of the Law on the Spatial Planning of the Bulgarian Black Sea Coastline in 2009, which effectively legalized all previous construction and cemented protection for the interests of already established investors.
 To influence regulatory decisions, the targets of choice may be both executive bodies approving bylaws (e.g. in Ukraine) as well as the legislature.

Otherwise the allocation of public resources by executive branches of authority (both national and local) is of particular interest for lobbyists. The Romanian report mentions public procurement as an area of lobbying where the stakes and interest are particularly high.
 Results of public procurement procedures are among lobbied issues also in Ukraine but court decisions, appointments, management and privatization of state property, etc. can be targeted as well.

The overall impression from the country reports is unsurprising and shows that a wide variety of official decisions and actions can be subject to lobbying but mostly when their effect represents a gain or loss of economic value to some actors.

4. Stated purposes and known reasons for regulating or non-regulating lobbying 
Although regulating lobbying is a growing trend among a gradually increasing number of countries, the stated and inferred purposes of such regulation differ strongly. 

4.1. Existing regulatory regimes

Transparency and public awareness

Transparency, public awareness rising about lobbying activities and increasing of public confidence are common purposes for regulation. The US is a prime example. Its Lobbying Disclosure Act was based on findings that the public should be aware of the efforts of paid lobbyists to influence the decision making process and the disclosure of lobbyists’ activities will increase the public confidence in the integrity of the government (US Code: § 1601). A similar note is found also in the preamble of the Canadian law (it is desirable that public office holders and the public be able to know who is engaged in lobbying activities).
Tackling conflicts of interest and other illegitimate conduct
Occasionally a piece of regulation is based on the more straightforward expectation that it would help tackling conflicts of interest and other illegitimate conduct in relation to lobbying activities. Practically such purposes are often served by conflict-of-interest legislation or ethics rules for public officials rather than lobbying regulations per se. Still sometimes prevention of illegal actions is also a part of the purpose of lobbying laws. Thus, for example, the purpose of the Lithuanian law is not just transparency but also prevention of illegal lobbying activities (Section 1). 
Promotion of public consultations

An additional purpose may be to further public consultations. It has been argued that this is the actual idea behind the Polish law: “[..] while the Polish act does establish a register of lobbyists, its principal sections are more concerned with creating procedures for public consultation than with providing the type of lobby regulation familiar in North America.”

Providing rules

Finally one could say that the essence of any lobbying law is also just providing rules for such activities and thus bringing more clarity about what is and what is not allowed, perhaps also mitigating some public controversies and prejudices against lobbying.
4.2. Emerging regulatory regimes

All four of the analyzed countries have seen repeated attempts to introduce some regulation for lobbying. To start with, it is worth mentioning that regulation of lobbying is not viewed always positively. For example, in Romania, on the one hand, there is a perception that regulating lobbying would mean the legalization of bribes, on the other hand, practitioners of lobbying and a part of politicians fear disclosure and sanctions.
 
Meanwhile proposed lobbying regulations are often subject to criticism for poor prospects of effectiveness. For example, the Bulgarian bill has been judged as unable to ensure disclosure and publicity of lobbying due to its narrow scope – only members of parliamentary committees and those who have regular access to the Parliament’s premises would be covered.

Supporters of lobbying legislation stress transparency, i.e. possibilities for the public to see lobbyists’ conduct. This corresponds to purposes defined in the proposed legislation, for example, in the Bulgarian bill. Drawing of a clear line between legitimate and illegitimate forms of influence is also posed as a potential gain from regulating lobbying.
 In the case of the Czech Republic, the currently insufficient regulation is viewed a possible source of corruption and decision-making in the interest of lobbying clients.
 Active lobbyists and consultants are split in their opinions there – some favor certain regulation (in belief that it will promote the prestige of their business), other are against (fearing that regulation would damage their business).
 Multiple and ambitious goals are mentioned in the explanatory note to the Ukrainian bill and include reduction of corruption and shadow influences on authorities while increasing citizens‘ influence by providing equal opportunities of influence to all.

Overall, while transparency appears to be the most widely admitted goal of emerging regulation across the region, prospects of achieving the goal are contested and often consensus is lacking regarding the very need of legislation in this area. Notably reduction of corruption in a direct sense is not always set as a goal despite lobbying being often perceived as bordering or overlapping with corruption and corruption scandals serving as triggers for drafting new lobbying legislation. Rarely mentioned but potentially important are goals related to improved opportunities of participation.
5. Type of regulatory basis
5.1. Existing regulatory regimes

Law vs. internal rules

The most well known systems of lobbying regulations, namely, the US and Canada are based on a law. So are the more recent systems of Hungary, Lithuania, Macedonia, Poland and Slovenia. One can say that wherever the coverage of lobbying regulations span across several branches of authority, a law is the most appropriate type of regulatory basis (although also a law may be designed so as to cover just one branch, e.g. the legislature). The European Parliament and European Commission are an exception here. Because of their particular situation, the joint Transparency Register is based on an inter-institutional agreement.

An alternative is to include rules for lobbyists in internal procedures of particular bodies. Well-know examples of this kind are provisions of the rules of procedure of the German Bundestag and the European Parliament.
 The nature of such rules dictates that they shall not affect any statutory rights and obligations.
Separate vs. common system
In terms of coverage, all of the laws cover lobbying of legislative and executive officials. It appears to be a firm feature of lobbying regulation regimes that judicial officials – judges are not covered. This could be stem from a notion of unacceptability of lobbying judges and view that such activities would compromise the principle of judiciary independence.
Meanwhile it must be noted that several laws have a relatively narrow scope even when they cover both the legislative and executive branches. Thus the Lithuanian and Polish laws cover only lobbying that focuses on legislative/ regulatory processes (however, it does not necessarily mean processes only within the legislative branch). Plus in Poland special rules have been adopted for the parliament based on the law.

Self regulation
Voluntary self regulation of lobbyists or a certain part of them can be found in both countries with statutory regulation for lobbyists and countries where no such statutory regulation exists. In a survey in Europe, actually 91 percent of lobbyists (from the total of 189) indicated that they were subject to a lobbyist code of conduct. “An ethics code of a lobbying association [was] the most common form of ethics guidance among the respondents [61.9 %].”
  
For example, in the UK the Association of Professional Political Consultants (APPC) has a Code of Conduct for its members and their political consultant.
 In 2007, the APPC, the Chartered Institute of Public Relations Government Affairs Group and the Public Relations Consultants Association launched guiding principles for lobbyists.
 In France, the Association of Lobbying and Public Affairs Consultants have the Charter of Professional Deontology.
 Instances of self regulation are found also in Central and Eastern Europe; for example, by the Association of Professional Lobbyists in Poland (however, its impact on the overall lobbying scene has been weak).

There are several forms of self regulation – codes of conduct, registers run by associations, etc. It is hard to assess the exact effectiveness of self regulation. However, a conclusion of an OECD paper expresses a very important condition, namely, self regulation can be sufficient in contexts where cynicism about government integrity is not overly strong.

5.2. Emerging regulatory regimes

All four of the countries (Bulgaria, the Czech Republic, Romania, and Ukraine) have had several attempts to introduce legislation on lobbying with the largest number of bills tabled in Ukraine. In Romania, with earlier initiatives having failed, a bill on lobbying is currently being debated in the parliament. In the Czech Republic, the respective bill was adopted by the Chamber of Deputies in May 2010 but a veto by the Senate and new general elections in June 2010 disrupted the further progress of the bill. In Ukraine, the latest bill was submitted to the parliament in October 2010 but it has not been adopted even in the first reading. The least promising prospect of adopting a law is currently seen in Bulgaria where the latest bill was submitted in 2008 and, since then, has not reached the second reading.
In the absence of statutory regulations, also voluntary regulations are scarce and, where such exist, cover relatively narrow segments of the lobbying scene. For example, in 2010 an association the Romanian Lobby Registry was established. The association has nine members and it has elaborated a code of conduct. However, the provisions of the code are judged as „too general to prevent any misconduct in the field and with no sanction included“.
 In Ukraine, codes of ethics of public relations associations contain requirements on information spread by their members; principles of relations with clients, employers, colleagues, and representatives of other professions; provisions against seeking to influence improperly the authorities.
 No voluntary regulation has been mentioned in the Bulgarian and Czech reports. 
6. Institutional arrangements
6.1. Existing regulatory regimes

Independent agencies

Such agencies are placed outside the executive and are either related to the legislature or stand-alone autonomous bodies. An example of this approach is the US where, since the adoption of the “Honest Leadership and Open Government Act of 2007”, the Government Accountability Office shall audit compliance with the requirements of the Lobbying Disclosure Act (US Code: § 1614). In Canada the position of the Commissioner of Lobbying as an independent agent of the parliament was created in 2008
 after it became clear that the previous setup – the Registrar of Lobbyists in the executive branch of the government – was too vulnerable to pressure.
 In Europe Lithuania has an agency (the Chief Official Ethics Commission) accountable to the legislature in charge of the registration of lobbyists. An independent commission keeps the register also in Slovenia.
Executive agencies

In Hungary, the government decree of 2006 designated the Central Office of Justice to maintain the register. In Poland, “the minister having jurisdiction over matters related to public administration shall keep the register” of professional lobbyists (Section 10, Paragraph 2). In practice, this is the Ministry of the Interior and Administration. The placement of the register in a non-independent agency has been mentioned as a drawback.
 Still apparently the optimal choice of the placement of the register depends on how controversial and politically sensitive is the issue of lobbyists’ registration in the respective country.
Units/ officials of the legislature
As can be expected, internal bodies take care of the implementation of internal rules of parliaments – the President of the Bundestag in Germany and the Bureau of the National Assembly in France. In the European institutions, the Secretaries-General of the European Parliament and the European Commission shall be responsible for supervision of the registration system. For its implementation, a joint operational structure „the joint Transparency Register Secretariat” shall be established.
 The only European country where a lobbying law of general scope is implemented by a body of the legislature (General Secretary of the Parliament) is Macedonia.
Lobbied institutions

In Poland, even if the register is kept by a minister, the lobbied authorities themselves shall publish information about activities of professional lobbyists in relation to these authorities (PL Law: Section 16, Paragraph 1). Once a year the authorities shall produce a report about activities of professional lobbyists in relation to these authorities (PL Law: Section 18, Paragraph 1).  

6.2. Emerging regulatory regimes

Bulgarian, Czech, Romanian and Ukrainian bills provide for rather different institutional arrangements. The Czech, Romanian and Ukrainian registers of lobbyists would be operated by executive agencies thus leaving open the possibility of interference of the political leadership of the executive. The Bulgarian bill provides for a register accountable to the National Assembly and the Council of Ministers (still its possible independence is being doubted
). Along with the Czech framework, the Bulgarian appears to be the simplest of the four proposed institutional arrangements. 
According to the Ukrainian bill, a semi-decentralized system would be introduced. The Ministry of Justice would maintain the register of lobbyists and publish information on lobbying as well as control lobbyists’ activities and warn lobbyists about violations of legislation. Furthermore lobbyists shall be required to be accredited in authorities in relation to whom they carry out lobbying activities. The authorities shall place data about accredited lobbyists in registers of their own.
 A matching obligation for lobbied officials (and not just for the lobbyists themselves) to report on lobbying contacts was foreseen also in the Czech bill.

The most complex institutional setup is envisaged the Romanian bill. Institutionally this model has the greatest in-built capacity for control:  

· The Registry of Commerce under the Ministry of Justice shall be responsible for registration and disclosure; 

· The National Agency for Fiscal Management shall be responsible for verifying serious breaches in registering as a lobby company (or a failure to register) or not disclosing lobby contracts;

· The National Agency for Integrity, in its investigative capacity, shall track issues related to conflicts of interests;

· The Permanent Electoral Authority shall supervise compliance with the provisions banning donations from lobbyists to political parties/candidates.

In Bulgaria a centralized body would fulfill all of the registration and control tasks. Its positioning outside the ordinary hierarchy of the executive should make it, at least theoretically, more autonomous than the institutions to be in charge of registries in the Czech Republic, Romania and Ukraine.
7. Registers and other transparency provisions
7.1. Existing regulatory regimes

Extensive disclosure requirements

In the US the most extensive disclosure requirements apply. Requirements are also quite extensive in Canada although narrower than in the US. The Table 1 provides an overview of disclosure requirements in these countries.
Table 1. Disclosure requirements in the US and Canada

	Information
	Countries

	Identity and description of activities
	US, Canada

	Identity of clients (description of their activities and information on whether they are government controlled entities in the US; information on who controls and directs their activities plus if they are funded by the government in Canada)
	US, Canada

	Income from the client and expenses associated with lobbying activities
	US

	Identity of other participants and financial contributors to lobbying activities
	US

	Information about involved foreign entities
	US

	General issue areas and specific issues of lobbying
	US, Canada

	Agencies contacted within lobbying activities (also communication techniques in Canada)
	US, Canada

	Names of employees and their former official positions
	US, Canada

	Details on “certain contributions”, i.e. contributions to parties and politicians
	US


Limited disclosure requirements
The systems based on rules of procedure or other non-statutory acts such as that of the Bundestag and the Transparency Register of the European Parliament and Commission contain narrower disclosure requirements (see Table 2). 
Table 2. Disclosure requirements in the German Bundestag (associations only) and the EU institutions

	Information
	Countries

	Data about the registrant (including number of members, officials/ responsible persons; in the EU also affiliation to networks, description of activities, and countries where operations carried out)
	Germany, EU

	Representatives (Germany) / persons involved in the activities within the scope of the register (EU)
	Germany, EU

	Areas of interest
	Germany, EU

	Legislative proposals covered by registrants’ activities
	EU

	Turnover attributable to the activities falling within the scope of the register or an estimate of the cost of the activities or the overall budget
	EU

	Funding received from the EU institutions
	EU


Among the three Central and Eastern European regulatory regimes, Lithuania could be considered as an example of the comprehensive disclosure model while the Hungarian and Polish regulatory regimes fall somewhere in between the extensive and limited disclosure models by virtue of the fact that they do not require amounts of funds received and spent. The translation of the Hungarian law that was available for this study reads that reports on lobbying activities shall contain names of employers of the lobbying firm (Section 30, Paragraph 3, Item f).
 It is a little ambiguous whether this language means clients of lobbying companies.
Frequency of reporting

Frequency of reporting varies from country to country and there is a trend for reports to be required more frequently. They shall be monthly in Canada, quarterly in Hungary and the US, annual in Lithuania. Plus separate reports can be requested regarding each client like in the US. An alternative principle is to require repeated information only when changes in the registered data have occurred like in Poland.
Reporting by lobbyists vs. reporting by authorities

It is most common to impose reporting obligations on lobbyists themselves. However, exceptions are also found. Thus, in Poland, professional lobbyists are required to register while information on who lobbied with particular public authorities, issues, regarding which lobbying has been undertaken, in what forms lobbying was conducted and what the influence of successful lobbyists was shall be prepared by the respective public authorities and published (PL Law: Sections 16 and 18). Also Hungarian public agencies have been obliged to provide information to the body operating the register on lobbyists’ activities on a quarterly basis (HU Law: Section 30, Paragraph 4). 
7.2. Emerging regulatory regimes

Bulgarian, Czech, Romanian and Ukrainian bills provide for comprehensive disclosure requirements. Exact wording differs from bill to bill but, in all of the four countries, information about clients, funding of lobbying activities and lobbied issues is to be registered (see Table 3). Overall these emerging disclosure regimes reflect the experience of the demanding systems of North America rather than the comparatively limited requirements found in the Western Europe.

The information is generally so wide and detailed that maintaining the integrity of the system would require at least some verification and enforcement. Hence, for example, the Ukrainian bill foresees checks on information provided by lobbyists (random as well as at the request of the body where the lobbyist is accredited or at the request of the tax office). According to the Bulgarian bill, every official shall inform the lobbyists’ register when a person who is not registered performs a lobbying activity.
Table 3. Disclosure requirements in the bills of Bulgaria, the Czech Republic, Romania and Ukraine
	Information
	BG
	CZ
	RO
	UKR

	Identity details of individual lobbyists/ companies
	X
	X
	X
	X

	Details on employees (for corporate lobbyists)
	X
	
	X
	X

	Lobbying clients
	X
	X
	X
	X

	Amounts paid by clients
	
	X
	X
	X

	Costs of lobbying
	X*
	X
	
	X

	Lobbied authorities
	
	X
	X
	X

	Lobbied issues / acts
	X**
	X
	X
	X

	Time of lobbying activities
	X
	X
	X
	


* Also information on donations by lobbyists to election campaigns should be entered into the register of lobbyists and disclosed to the public.

** Also the aimed final results of lobbying.

The bills do differ in the required frequency of reporting. In Bulgaria, lobbyists should submit a declaration at least seven days before commencing lobbying activity and submit annual reports thereafter. This is similar to the Romanian bill, according to which a lobby company shall report specific information within five days after signing a contract with a client as well as submit annual reports of its activity. Apart from the original registration, the Czech and Ukrainian draft laws foresee quarterly reports.
 

The Romanian bill also imposes reporting requirements on lobbied officials, i.e. all public officials who are subject to lobby activities shall publish their own lists of meetings with lobby companies on a monthly basis.
 Bulgarian officials shall report if they become objects of lobbying activity, too.
8. Regulatory constraints on lobbying
8.1. Existing regulatory regimes

Who may lobby
North American and Western European systems have few limits on the circle of persons entitled to be lobbyists. Typical restrictions on who may act as a lobbyist are restrictions on former public officials for a certain number of years since they have left their official position (for example, CA Law: Section 10.11). Along these lines are also restrictions to engage in lobbying activities applicable to public officials, government and government-controlled entities and political parties (for example, HU Law: Section 10).
 Broadly speaking, such restrictions aim to prevent conflicts of interest between the public role of such officials/entities and simultaneous or post-employment engagement in defending partial interests. 
Still a peculiar trend has emerged in the Central/ Eastern Europe. While the Polish law does not provide any specific qualification criteria, the Hungarian and Lithuanian laws stand out as they provide several qualification criteria for persons seeking admission into the register of lobbyists, e.g. clean criminal record (HU Law: Section 7, Paragraph 2; LT Law: Section 3, Paragraph 1) and a degree in higher education (HU Law: Section 7, Paragraph 2). It is not entirely clear what the rationale behind the higher education requirement is – protection for the clients of lobbying, attempt to ensure certain qualities in communication between lobbyists and public authorities or else. The restrictive approach is seen also in some of the emerging regulatory regimes.
What may be lobbied
The existing regulatory regimes usually do no attempt to restrict issues that may be lobbied by subject matter. This is especially true in North America and Western Europe. The approach here is apparently that lobbying activities that respect restrictions on exerting improper influence are acceptable regardless of the kind of decision or action affected. An exception is the Lithuanian law with its prohibition to exert influence on decision making regarding a legal act, which is directly related to the election or appointment of the lobbyist (LT Law: Section 6, Item 5). The Hungarian law prohibited lobbying aimed at prompting an authority to not fulfill its statutory obligations (HU Law: Section 23). Similarly to the issue of who may lobby, also the restrictive approach as to what issues may be lobbied is seen in some of the emerging regulatory regimes.
Restrictions and obligations in relations with authorities

Lobbying regulations – laws or non-statutory codes – often impose a number of restrictions and obligations that shall be observed in lobbyists’ relations with public authorities. Typical requirements include:
· Prohibition to provide such benefits to public officials, which these officials are not allowed to accept, or exert any other improper influence (for example, HU Law: Section 24; US Code: §1613; Lobbyists’ Code of Conduct of Canada); 

· Obligation to identify clearly the lobbyist and his/her client (for example, PL Law: Section 15; US Code:  §1609); 
· Obligation to provide accurate information to public officials (for example, LT Law: Section 6, Item 4; Lobbyists’ Code of Conduct of Canada);

· Prohibition to lobby authorities where the lobbyist’s relative holds an office (for example, HU Law: Section 22).
Other restrictions
Some lobbying regulations prohibit lobbyists from charging the so-called contingency fees, i.e. payable upon achievement of the desired decision or action. For example, such ban is in force in Canada since 2008.
 A couple of other principles that often apply to the relationship between the lobbyist and his/her client are: 
· Prohibition to use insider information to the disadvantage of their client (for example, HU Law: Section 21, Item c; Lobbyists’ Code of Conduct of Canada); and 
· Prohibition to represent competing interests (HU Law: Section 21, Item d; LT Law: Section 6, Item 8; Lobbyists’ Code of Conduct of Canada).
8.2. Emerging regulatory regimes
Who may lobby
According to the Ukrainian bill of 2010, individual lobbyists need to be registered as entrepreneurs, have higher education and know the state language. Legal entities should be enterprises established by residents of Ukraine. Officials and employees of authorities and state enterprises cannot be lobbyists. They may begin to engage in lobbying activities only two years after the completion of work in these structures.
 In the case of legal entities, they shall not be registered as lobbyists if they have participating foreigners or foreign entities.
According to the Romanian bill of 2011, those that are subject to being lobbied cannot be in the same time owners, administrators or employees of a lobby company. Moreover no public institution, public utility company, commercial company entirely owned/more than 50% owned by the State or a political party may perform lobby activity or contract such services. A lobby company whose owner/ administrator/ employee has a family tie up to the third degree with a representative of a public authority is forbidden to engage in a contract with the respective public institution.

Overall the Ukrainian approach is more restrictive and contains provisions stricter than would be necessary just to prevent conflicts of interest. No particular restrictions as to who may be a lobbyist are found in the Bulgarian and Czech bills. A note of caution would be that, given the often informal character of lobbying activities and hence difficulties to police them, wider restrictions as to who may be a lobbyist can easily lead to more widespread undercover lobbying.
What may be lobbied
The Ukrainian bill also provides restrictions as to what institutions and issues may not be lobbied. In terms of institutions it shall not be allowed to lobby the National Bank, the Tax Administration, the Customs Service, the judiciary, the police, the Armed Forces and other military formations. It shall not be allowed to lobby on regulations of individual effect, in particular on regulations on appointment and dismissal of officials. In addition, lobbying is banned on regulations on the organization of public authorities and the fundamentals of public service, national security and defense, the judiciary and judicial proceedings, and territorial division.
 
Approaches found in the Bulgarian, Czech and Romanian bills are far more permissive. According to the Romanian bill of 2011, lobbying shall not have the stated goal of aiming to stop a public official perform his/her legal responsibilities and no lobby contract shall aim for influencing the public procurement process.
 The Bulgarian bill, if adopted, would prohibit lobbying against the state sovereignty and territorial integrity as well as lobbying provoking racial, ethnic or religious confrontation or violations of human rights.
 The Czech bill appears to be the most permissive with no restrictions as to the subject matter of lobbying.

Restrictions and obligations in relations with authorities


All of the four countries’ bills contain some prohibition to provide (or accept) pecuniary incentives to lobbied officials. The most detailed example of such prohibition is found in the Bulgarian law, which, as described in the Bulgarian report, reads as follows: “The [..] draft would prohibit lobbyists from providing money, property or other material benefits in any form to public officials, excluding travel, subsistence and accommodation expenses for attending seminars, conferences, symposia and other public events throughout the country. The prohibition extends also to relatives of public officials, both close and distant (up to 4 times removed in kinship).”
 The Czech approach places the main responsibility on lobbied officials not to engage in relations with lobbyists that would oblige the officials to act according to lobbyists’ instructions, not to accept gifts and other benefits from lobbyists, etc.

Other restrictions
According to the Ukrainian bill, lobbyists are prohibited to enter into contracts for lobbying services with other lobbyists and involve third parties to organize lobbying contacts. In addition, they may not lobby for competing interests of different clients simultaneously. Moreover, lobbyists are not allowed to receive funds from several sources – government, non-legalized public associations and anonymous entities.
 
According to the Romanian bill, lobby companies shall not make any donations to political parties or candidates.
 The Bulgarian law allows lobbyists to donate to political campaigns only in a period not earlier than two months and not later than one month before the election date. Such time limits „prevent lobbyists from donating funds during the mandate of the National Assembly for a future election campaign in exchange of a commitment to concrete action until the end of its mandate.”
 
Given that campaign contributions can be a potent means of influencing of political decision making, such restrictions or even prohibitions have an obvious rationale. The current international practice mostly does not provide for restrictions on lobbyists’ political contributions (only special disclosure requirements like in the US may apply) but this is an area of regulation where further possibilities should be assessed.
9. Sanctions for failure to comply
9.1. Existing regulatory regimes

Harsh sanctions

In general the North American systems foresee harsher sanctions than those of Europe. The US and Canada are the only countries where civil sanctions are supplemented with a possible prison sentence for violations of respectively the Lobbying Disclosure Act and the Lobbying Act. 

In the US, the civil penalty is a fine of up to USD 200 000. Moreover a criminal penalty of imprisonment for not more than 5 years and/or fine shall be applied to whoever knowingly and corruptly fails to comply with any provision of the Act (US Code: § 1606). The maximum penalties in the Canadian law are a fine up to 200,000 Canadian dollars and/or a prison term of up to two years (CA Law: Section 14, Paragraph 1).

Status/ monetary sanctions

In Europe sanctions are mainly withdrawal of rights associated with the status of lobbyist (registered individual/entity) or fines. The sanctions may be associated with breaches of the registration regime or ethics provisions linked to the registrant’s status. Thus registrants to the Transparency Register of the European institutions are bound with the code of conduct and non-compliance may lead to the application of following measures: 

· Written notification acknowledging the acts and their correction; 

· Temporary suspension for up to six months or until such time as corrective action requested is completed; 

· Removal from the register for one year; 

· Removal from the register for two years.

The three reviewed systems of Central and Eastern Europe also provide relatively mild sanctions. All of them envisage fines for violations. In Hungary, a consequence associated to the penalty has been also a prohibition to be registered for one year (for two years if a penalty has been applied for the second time) (HU Law: Section 33). In Lithuania, lobbyists may be suspended or their activities can be terminated in cases prescribed in the law (LT Law: Section 10) as well as fines can be applied in accordance with the Code of Administrative Violations (Section 172 (25)). The Lithuanian law also foresees liability for damages caused by lobbying activities (LT Law: Section 15, Paragraph 2).
One of the key criticisms regarding lobbying regulation regimes in Europe is the inability of low financial penalties to be a deterrent for lobbyists whose activities may result in profits many times higher than any fines.
 Indeed an inherent difficulty in defining financial penalties for breaches in lobbying is associated with the extreme variation in possible private gains from lobbying – from none to multimillion amounts. Also, where significant obligations are imposed upon the lobbied public officials, they should be subject to penalties for non-compliance. However, this is not always the case.

9.2. Emerging regulatory regimes

According to the Romanian bill of 2011, the typical sanction for various kinds of violations is a fine. However, three kinds of breaches carry the sanction of imprisonment from 2 to 10 years (contracting and performing activities aimed at making the public official not to fulfill his/her legal official duties; participating in lobby activities in order to influence public procurement; promising, offering or intermediating a concrete material profit for the public officials).
 These provisions make the Romanian bill harshest among the four emerging regulatory regimes.
The Ukrainian bill of 2010 provides four types of sanctions – written warning about the violation of the law, penalty (fines), cancellation of lobbyist accreditation (with a particular authority), and cancellation of lobbyist registration for two or three years.
 The Bulgarian bill provides sanctions in the form of fines (with property sanctions for legal entities) as well as removal from the register and consecutive two-year ban.
 Monetary sanctions and a ban on conducting any lobbying activities for up to five years were foreseen also in the Czech bill.
 Overall these three cases fall within the same category where offending lobbyists risk their status and/or financial penalties. 
On the face of it, harsher sanctions could provide for more robust implementation of the regulations. Meanwhile no comparative data exist that would allow for empirical proof of such assumption. It is important that systems with heavy reliance on reporting/ disclosure by lobbied authorities/ officials (like, for example, in Ukraine) provided also sanctions for them.
10. Rights and advantages for lobbyists 
10.1. Existing regulatory regimes

Debates about regulating lobbying often focus on whether the enforcement of rules could be complemented or indeed replaced by positive incentives. 

No positive incentives

The US and Canadian regulation regimes are backed up by sanctions with no positive incentives. In the German Bundestag, it is stated explicitly that the registration is not tied to any rights and obligations
 (although the regulation reads that representatives of associations shall be heard only if they have entered themselves in this list).
Passes
Common incentives for registered lobbyists in Europe are passes for entrance to (usually) parliamentary premises (like in the German Bundestag, the European Parliament and the French National Assembly). Even if it is not always a major advantage (because passes could be acquired also in other ways), it adds a sense of legitimacy for the lobbyists’ presence in the building. 

Other advantages

Law makers of Hungary, Lithuania and Poland have attempted to define also other rights and advantages to lobbyists who follow the established procedures. Lobbyists in all of these countries are issued some form of a certificate, which proves their status and in principle should facilitate access to authorities. 

Thus, according to the Polish law, anyone can notify their interest in particular legislative or regulative proposals (Section 7, Paragraph 1). By notifying their interest, certain rights are acquired such as a possibility to participate in any public hearings related to the issue concerned (Sections 8 and 9). A notification shall be accompanied by a proof of entry in the register of lobbyists if done by a professional lobbyist (Section 7, Paragraph 5). Very theoretically, this arrangement may be considered as a soft positive incentive, i.e. in such way professional lobbyists acquire the guarantees of participation in public hearings. 
Meanwhile there is a critical opinion regarding incentives in the Polish law as it „does not provide any special treatment for professional lobbyists by public authorities, beside the enigmatic assertion that ministries are required to ensure lobbyists appropriate access to offices to help them to represent the interests of parties which they work for. In reality this provision does not create any special facilitation for professional lobbyists.“

A set of prima facie advantages of the Hungarian law contained the right to request an executive decision-making body permission to express lobbyist’s views in person at least once in the course of lobbying activities in connection with a particular decision (Section 25, Paragraph 1). The law contained several advantages to lobbyists, which did not amount to any firm rights, e.g. in certain cases the lobbyist should be given the opportunity to express his/her views in person and he/she may request a hearing, however, the authorities do not have any legal obligation to satisfy such requests.
The Lithuanian law contains an extensive list of rights of lobbyists (Section 4, Paragraph 1) but they seem to offer little substantive advantage and describe rights available to any citizen such as conduct, on his/her own initiative, expert examination of effective or draft legal acts and inform the public, enterprises, agencies or organizations about draft legal acts (Items 2 and 4). 

In general, all three of the Central and Eastern European laws provide little substantive advantages for registered lobbyists, with the Hungarian legislation attempting to provide the most exclusive rights. Otherwise the Polish law is notable for providing participation procedures, which extend beyond the regulation of lobbying in a narrow sense. 
10.2. Emerging regulatory regimes

According to the Romanian draft law of 2011, lobbyists shall be granted entry passes to public authorities upon proving an existing lobby contract targeting the respective institution.
 Otherwise lobbyists would obtain information based on general rules, which apply to everyone. The Czech bill would provide lobbyists with free entrance to premises of the Parliament (on the same level as journalists) plus a chance to participate in meetings at institutions on both the central and regional levels and address the meetings with time-limited contributions (including in parliamentary committees upon invitation).
 However, it is unclear to what extent practically such a provision would provide an advantage that would not be available to ordinary citizens who are not registered as lobbyists.
The Ukrainian bill of 2010, defines prima facie extensive lobbyists‘ rights but most of them are guaranteed also for members of the public who are not registered lobbyists, e.g. „the right to appeal to authorities and obtain from them information about their activities, [and] the rights to provide analytical reports and invite officials to public events.”
 Moreover the rights of lobbyists are declared but the content and scope of those rights, as well as corresponding duties and responsibilities of the authorities are not determined.
 There are no particular advantages for lobbyists foreseen in the Bulgarian bill.

The emerging regulations generally reflect the situation that affording registered lobbyists substantial advantages could be viewed discriminatory against ordinary citizens who also may have legitimate claims for access to public authorities. International experience shows that not much more than facilitation of practical procedures such as provision of entrance passes can be offered.
11. Implications for policy think tanks and other civil society organizations
The application of lobbying rules to policy think tanks and civil society organizations is an issue of some ambiguity and controversy in a number of jurisdictions. On the one hand, think tanks tend to enjoy an image of respectability and loyalty to the public interest. On the other hand, they, too, are sometimes used as vehicles for particular interests like described in the following quote: “Brussels-based think tanks are heavily dependent on corporate membership and sponsorship and in practice often act as a platform through which firms hope to shape or influence debate, policy and decision making in the EU.”

Meanwhile in much of Central and Eastern Europe policy think tanks are perceived as civil society organization whose primary concern is the public interest. Influence of think tanks is viewed more like a manifestation of the democratic engagement of the broader public rather than lobbying for some particular interests (except where the reliance of think tanks on international funding has been posed as a problem). 

11.1. Existing regulatory regimes

In the context of regulations, the issue of think tanks can be viewed first of all through the prism of the question whether non-commercial entities are covered by the respective legislation and, if so, whether the rules are identical to those applying to commercial lobbyists.

Regulations alike for commercial and non-commercial lobbyists
The term “lobbying” and respective legislation cover attempts to influence decisions and policies by civil society organizations including think tanks in the US (in principle lobbying is what is done on behalf of a client but a client can be the lobbyist’s own organization) and Canada (they are covered as in-house lobbyists of organizations).
An exemption in Canada is lobbyists who are unpaid and work on voluntary basis. There is understanding that “their inclusion among those who must register [..] might limit Canadians’ access to government decision-makers”.
 In the US, organizations are exempt from registration if their expenses for lobbying activities do not exceed and are not expected to exceed USD 11,500 during a quarterly period.
 Hence in these systems, from the regulator’s point of view, it does not matter if lobbying is carried out for profit. As long as it is paid for (or paid for above a certain threshold), registration and other duties apply. 

Overall it does not seem that the inclusion of organizations such as think tanks in the scope of lobbying legislation is viewed as problem in the US and Canada. Probably it is because lobbying is perceived as such a mainstream element of the political life and think tanks are well known for acting on behalf of inter alia various party-political and corporate interests.  
Regulations different for commercial and non-commercial lobbyists
Other jurisdictions also define all activities of the above kind as lobbying but differentiate the legal regime for lobbyists acting on behalf of a third party for payment and other. This is the approach in Poland where notifications of interest in a legislative proposal are to be submitted and published regarding any lobbyist but only professional lobbyists (paid and acting on behalf of a third party) are to enter a register. Still from the text of the law it does not become fully clear whether a think tank that carries out advocacy activities based on a grant agreement from a donor would have to register.
 
From here one can see that drawing a substantial line between commercial lobbying and lobbying for some social/ public interest can be difficult unless formal criteria such as the official status of an organization (profit or non-profit) are invoked.
Regulations only for commercial lobbyists
Finally there are jurisdictions where approach to lobbying concerns only commercial lobbying under contract. An example, of this approach is Hungary whose law explicitly excluded organizations protecting the public interest or interests of their members and the like. Similarly the Lithuanian law does not count activities of non-profit organization in the common interests of their members as lobbying (LT Law: Section 7, Item 4). 

While such exemption from the coverage of the law may be convenient for think tanks and other civil society organizations (unless registration as a lobbyists provides some substantial access privileges), it also means that a major part of lobbying activities will remain outside the transparency and accountability framework. 
11.2. Emerging regulatory regimes

In the reports on Bulgaria, Romania, and Ukraine, authors voice relatively little worry about possible negative consequences of lobbying regulations on NGOs and think tanks. Quite to the contrary, according to the Bulgarian report, the lack of legal regulation on lobbying puts political think tanks and other organizations of the civil society in difficulty. It is the expectation actually that the establishment of a regulatory framework on lobbying would help NGOs in attracting the attention of the legislature and generally increase the involvement of the civil society.
 Here lobbying regulations are viewed as something that could smooth the road for organizations that want to advocate their interests vis-à-vis decision-makers.
The Romanian report reflects the view that lobbying and advocacy are two distinct types of activity „in the sense that advocacy serves a general scope while lobby focuses on a concrete goal whose resolution generate profit for the client needing the lobby activities to be undertaken“.
 A corresponding expectation is that lobbying legislation would help distinguishing between the two types of activities.
Still some concerns also exist about what would happen if advocacy for the public good by think tanks and other NGOs were counted as lobbying and made subject to the respective regulations. If think tanks were required to register as lobbyists, they could suffer from some of the applicable restrictions, for example, the Ukrainian bill prohibits lobbyists from receiving resources from the national budget of Ukraine or from local budgets. On the other hand, the Ukrainian report notes a risk for the achievements of NGOs in influencing the government if some of the current rights of NGOs would become available only to registered lobbyists. This would be a serious obstacle if NGOs were either not allowed registering or the registration would be complicated. According to the current language of the Ukrainian bill, enterprises are the only kind of legal entities that could register as lobbyists. Hence think tanks and other non-profit organizations advocating for the general public interest would not be covered by the legislation.
 
To sum up all of the available information, the potentially negative consequences of lobbying regulations for think tanks could be:
· Some restrictions imposed on registered lobbyists could be detrimental if applied to think tanks and NGOs, e.g. a prohibition to use funds from public budgets could harm organizations that do receive public funding;

· Discriminatory effects if registered lobbyists enjoy preferential access and registration is denied for think tanks/ NGOs; 

· In environments where lobbying is strongly stigmatized as corrupt activity, registration as a lobbyist could be detrimental to the image of a think tank/ NGO;

· Complex reporting requirements could be an obstacle for small organizations with little resources (still a typical think tank should be able to manage with satisfying such requirements);

· In authoritarian contexts, registration and other requirements could be abused by authorities (e.g. registration could be denied due to trivial reasons) or lobbying could be made subject to exaggerated restrictions, which would undermine activities in certain policy areas. 
12. Effectiveness of lobbying policies 
Several features emerge as characteristic in the evolution of lobbying regulations in a number of countries.

One of the braking factors for the introduction of lobbying regulations has been uncertainty/ contradictory views about what they are or should be capable of achieving. For example, in a debate about a lobbyists’ register in Germany a representative of the CDU faction Bernhard Kaster reacted against the utility of a stronger framework by naming it a “window-dressing proposal” and “bureaucratic monster” and claiming that MPs decide as free representatives with whom to engage in contact and with whom not.
 A lack of clear sense about expected outcomes is also one of the factors that contributed to slow progress in the development of such regulations in Latvia. Perceived lack of utility apparently eased the abandonment of the law on Lobbying Activities in Hungary in 2011.

At least the early variants of lobbying regulations have been notorious for their ineffectiveness. An OECD paper reads that “early regulations were bedeviled by unrealistic disclosure requirements which undermined the legitimacy of the legislation”.

In the US, the Regulation of Lobbying Act was adopted in 1946 and covered lobbying in the Congress only. Over time increasing evidence accumulated of the ineffectiveness of the law. Without going into technicalities of the rules, a telling claim asserts that in 1991 „only 3700 of the 13 500 executives and officials of institutions listed in Washington Representatives [a lobbyists’ phone book] were registered as lobbyists”.
 The new Lobbying Disclosure Act was adopted in 1995 and covers lobbying in both the legislative and executive branches of government. One of the considerations explicitly included in the 1995 law is the admission of ineffectiveness of the previous lobbying disclosure statutes (US Code: § 1601, Paragraph 2). 

Regarding the Canadian experience, an OECD paper states, “It became clear before the first Lobbyists Registration Act was passed that it was a weak piece of legislation, and that the administration of the Act would be influenced by the wishes of the government of the day.”
 All in all it appears that the political sensitivity, the subtleness of the task to regulate without infringing upon democratic participation and the often informal environment of the lobbying scene preclude once-and-for-all type of solutions and make gradual evolution the right way.

In Poland, in the first year since the day the respective law had entered into force, all eighteen ministries noted just five contacts with professional lobbyists.
 The register of the European Commission (before the joint register of the European Parliament and Commission was created) allegedly included less than one third of groups and firms lobbying in the EU.
 In Hungary, allegedly less than a half of all lobbyists registrated and thus most of the lobbying activity takes place outside the regulated sphere.
 Probably the most striking example of ineffectiveness is the Lithuanian law. According to the Chief Official Ethics Commission‘s activity report for 2009, „Over the reporting year 3 new lobbyists (natural persons) were recorded in the official Register of Lobbyists. In 2009, lobbyist activities were actually carried out by 6 lobbyists“.
 As of 17 August 2011, the Lithuanian register contained 25 registrants.  Obviously this information is just the top of the iceberg.
13. Conclusions
During the last decade or so, across Central and Eastern Europe the introduction of legislation on lobbying has been considered and in a few countries actually materialized as adopted laws. Like elsewhere in the world, corruption scandals have triggered demand for such regulations also in this region.
In a more or less direct manner, both the adopted laws and bills under consideration tend to reflect the experience of North America (the US and Canada), which foresees mandatory registration, extensive disclosure requirements and enforcement backed by penalties. Even though it is often recognized that implementation with the help of positive incentives for lobbyists would be easier and potentially more effective, the offered advantages are either empty (i.e. such that are available to anyone) or rather insignificant. 

In a few cases, one can see attempts to integrate classical lobbying regulations with broader provisions of public participation. Although there are little data on success of such arrangements, perhaps such an innovative approach is one of the options worth considering for further development. Otherwise in most countries, expert assessments about the share of lobbying that is actually disclosed are rather skeptical. 
A notable feature is that countries of Central and Eastern Europe tend not to consider incremental introduction of some less demanding arrangements such as voluntary registration with somewhat narrower scope of disclosed information. It is probably because of the strong perception that lobbying legislations shall be an element in the fight against corruption. Given the often cynical attitude towards the political life in these countries, voluntary mechanisms are not perceived as credible.

A feature of a few countries is attempts to restrict the circle of people and entities who may register as lobbyists as well as the circle of issues by subject matter and institutions that may be lobbied. Such restrictions, which exceed the common conflict-of-interest provisions found in North America, would most likely just contribute to the share of non-reported lobbying activity. 

One of the difficult aspects of lobbying regulations is the appropriate sanctions. While financial penalties are the most widespread and usually adequate kind of sanctions, they are hardly a deterrent in situations where the result of lobbying activities can affect private gains of multi-million value. Hence ultimately criminalization of some of the most dangerous illicit lobbying activities could become an attractive solution. Meanwhile presenting a case to a politician is such a fundamental right of a citizen that the threat of criminal sanctions and excessive policing in this area can turn into a danger to essential civil liberties.

Another sensitive issue is the application of lobbying legislation to non-governmental think tanks and other civil society organizations. Since, in Central and Eastern Europe, such organizations are commonly strong champions for transparency and accountability in the political life, it would be hard to argue why their own attempts to influence decision making should not be disclosed to the public. Meantime there are some risks that the status of a registered lobbyist would actually harm the activities of such organization (e.g. due to a prohibition to use funds from the state budget) or they would be stigmatized in environments where the term lobbyist has strongly pejorative connotations.
It is surely right to continue attempts to enhance transparency of the political arena and shedding light on lobbying activities is a key element in these efforts. Meantime a sustainable and effective policy should be developed not just by mimicking some famous examples of old democracies. Learning from others’ experience should be coupled with sensitive approach towards patterns of lobbying practice (including the level of organization of the lobbyists’ profession), peculiarities of access to politicians and other officials, realistic capacity of potential controlling bodies and many other factors of the countries where the new legislation is to be introduced.
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