Regulation of Lobbying in the Czech Republic
History, Debate and Perspective 

Radomír Špok, Tomáš Weiss, Jan Kříž

EUROPEUM Institute for European Policy, Prague, October 2011
Corruption is considered to be one of the hottest problems in the Czech Republic. According to the Corruption Perception Index (CPI) the Czech Republic is ranked among the bottom third of the EU countries. Apart from public procurement procedure it is especially political lobbying that is associated with non-transparent and potentially corruptive environment. The lobbying is even generally perceived as a synonym to the corruption and bribing.

On the other hand it is clear that lobbying is legitimate and indivisible part of any political process anywhere in the world and in any historical periods. Decision-makers or legislators simply do not have all information which is needed to make a well-balanced decision or approve a bill with regards to all interest groups which will be affected. 

The previous government in its program from January 17, 2007 explicitly stated that a legal measure regulating lobbying on a central level would be prepared. As it will be proved in this paper no government paper on lobbying regulation has ever been published regardless two legislative initiations of members of Parliament which were in the end refused. At the moment there is no regulation of lobbying in the Czech Republic at all. Current government formed after the general elections in June 2010 declared in its government plans that a law regulation lobbying activities would be prepared. Does the history repeat? 
In the following text the previous efforts to regulate lobbying in this country will be analyzed (History), current expert discussion will be followed (Debate 2011) and in the last chapter the attention will be drawn to the legislative process as a great example how to conduct lobbying in reality (Legislative process). 
History

First attempt

The first attempt to regulate lobbying (or at least make a significant step to such regulation) was in 2004 after the corruption case “Koristka”. The former chairman of the Czech chamber of deputies Mr. Lubomir Zaorálek prepared the Ethical Codex of Parliamentarian. This draft was based on the agreement among all political parties leaders. A deputy could sign this codex (but would not be forced to do it) and promise to meet with only those lobbyists registered by the Parliament. Such a rule would be applied exclusively in the premises of Parliament. The sanction for breaching this codex would be more moral than financial - a public apology on plenary session of the Chamber of Deputies. 

Even though this regulation was proposed as very soft regulating both lobbyists (registration by the Parliament and a guaranteed access to the premises of Parliament) and decision-makers (deputies) in the final stage (i.e. in November 2005) it was refused by the Parliament as insufficiently effective. 

Second attempt

The first bill regulating lobbying was prepared in May 2009 by two deputies (social democrats for that time being in opposition) Mr. Bohuslav Sobotka and Mr. Jeroným Tejc. This draft was to large extent inspired by the Slovak draft from 2005 (which has not been approved in the Parliament). The scope of this draft was regulation of lobbying on the central level during decision-making as well as planning and drafting different conceptions and strategies. 
Lobbying was defined as “activity whose subject matter is lobbyist contact and/or assistance to a lobbying contact”. Thus, a general definition of lobbying is made by a lobbying contact which further explained as “communication (incl. one-side) having its objective to influence a decision-making process of public bodies and to reach an effect in the documents and laws.” The communication is defined in details, i.e. that the draft excludes certain ways of communication (e.g. via media, advisory groups, petitions and complains). 
This draft intended to regulate both lobbyists and lobbied persons. As for the latter ones there were members of Parliament, ministers and their deputies, heads of central level public bodies, members of Czech National Bank and others. 

A lobbyist was defined as a professional doing lobbying on behalf of third person as a business activity. Special certification for lobbying as enterprising was presumed. The register of lobbyists would be administered by the Ministry of Interior and it would me mandatory for all the lobbyists to register themselves and provide all required data (incl. e.g. name of persons/employees doing lobbying on their behalf). 
Apart from this initial registration this draft required other duties for the lobbyists. On the quarterly basis every lobbyist would have to report to the Ministry of Interior on the lobbying contacts made within certain period. This report should contain names of lobbied persons, date, place but also topic of communication and (once a year) an overall revenues and expenditures related to the lobbying activities. 
This bill also included some benefits for the lobbyists as well. After their registration they had a right participate at the meetings of Parliament (incl. its committees) and could use the premises of the Parliament to the same level as journalists. 

As for the second party – lobbied persons the bill required some duties for them too. They would have to disclose their diary and make it public and furthermore report quarterly to the Ministry of Interior on content of their lobbying meetings (similar data as in the case of lobbyists).

This draft included financial sanctions for both lobbyists and lobbied persons (from 5,000 CZK for missing a deadline for reporting to 100,000 CZK for some more serious insufficiencies). 

In June 2009 the government published its statement to this draft in which the whole concept of lobbying regulation is criticized. The government’s arguments were as follows:

· Breaching division of power between legislative and executive power, i.e. Member of Parliament cannot report to and be controlled by the Ministry of Interior.

·  Inconsistency of persons to be regulated – e.g. definition of lobbied persons does not correspond to the benefits of lobbyist (access to meetings of self-governing bodies – regions, municipalities).
· High administrative burden for both lobbyists and lobbied persons. 

This draft was generally considered as very strict and failed to be approved in the Parliament after its first reading. 

Third attempt

The second bill was prepared by several deputies of Parliament (mainly from opposition parties) in January 2010. Compared with the previous attempt this draft tried to deal with the government’s criticism and clear off all the insufficiencies. 
· The list of lobbied persons was enlarged by the regional governors, member of regional councils, mayors and secretaries of municipalities. 
· Lobbyist is a person doing lobbying on a regular basis, i.e. three lobbying contact quarterly. 
· While lobbyists would be registered by the Ministry of Interior, a Member of Parliament would report to the Immunity and Mandate Committee of respective chamber of Parliament.

· Benefits for lobbyists were enlarged. They could take a part and address a meeting with a time-limited contribution. This would be applied not only on the central level (i.e. Parliament) but on the regional (regional councils) and local (municipal councils) levels too.

· Sanctions could reach up to 1 mil. CZK and ban on conducting any lobbying activities up to 5 years.
Despite the above-mentioned modifications the government of Mr. Fišer did not support this draft either. Some arguments stayed the same and some new ones appeared:
· Lobbying should be defined as an activity with its goal to influence decision-making process and accomplish the client’s interest.

· Lack of control mechanisms, lack of definition which lobbying activities are allowed and which behavior is forbidden. 

· Draft does not distinguish between a lobbyist and a citizen who according to the constitution has a right to meet with and influence his deputy of Parliament or senator. 
· Inconsistency of lobbied persons on the regional and local levels. 

The destiny of this bill was quite dramatic. Despite the negative statement of government the bill was in the end approved in the lower chamber of Parliament where opposition outvoted the rest of the chamber. However, the Senate, upper chamber vetoed this bill and thus it came back to the Chamber of deputies. Who knows how the whole story would finish provided that the lower chamber was not dismissed because of new general elections in June 2010. Newly formed Parliament simply according to its procedure rules did not have any chance to discuss this bill. Therefore the Czech Republic is still a country with no regulation of any lobbying activities.  
Debate in 2011
It was in March 2011 that a Member of Parliament Ms. Lenka Andrýsová in co-operation with two think-tanks and other partners organized a series of expert tables on lobbying regulation. From March to May 2011 four expert tables took place and summary of recommendations and statements was elaborated having based on the opinions of invited guests, i.e. politicians, civil servants, experts, academics, lobbyists, attorneys and representatives of non-profit sector (representative of EUROPEUM Institute for European Policy included). The following part of this paper is an extract from the document “Conclusions of Expert Tables on Lobbying” published by the Respekt institute.
Form of lobbying 
Most of experts recommended the obligatory regulation of lobbying which might be more effective and enforceable than any voluntary ways of regulation. Any self-regulation could be a suitable complement to the law regulation of lobbying. Regulation of lobbying should be applied both on the legislative and executive levels. Clear definition of crucial terms is needed, i.e. lobbying, lobbyist, etc. Lobbyist should get some benefits acquiring for their registration (e.g. access to the premises of Parliament, opportunity to address their statement at the committees’ meetings, etc.). 
What has not yet been mentioned is a principle of “revolving doors”. In the previous legislative drafts there was no regulation of a hypothetical situation when an active lobbyist would profit from his contacts and get a good job in public administration or other way round a Member of Parliament thanks to good contacts to business would start to serve as a lobbyist after the end of his election period. Experts did not come up with any consensus approach either. The concerns were expressed especially in the situation when a lobbyist decides to run for the elections, gets a solid place on the list of candidates and is elected. Any bans in the name of the revolving door principle might breach the citizens’ constitutional rights to vote and be elected to the legislative body. Nevertheless, the opposite direction, i.e. cooling down period for the politicians after the end of their election period is not in contradiction with any constitutional rights. 
Lobbyist definition, rights and duties 
Most of experts mentioned the following definition: “person communicating with a public power holder with the aim to influence elaboration, presentation, approval, change or amendment of law, bill, policy, program, public procurement etc.” Lobbyist should be also defined as a person representing interests of a larger group or acting on behalf of a collective interest. Such a complement would distinguish standard lobbying conduct from a communication with citizens.
The advantage of this definition mentioning the public power holder is that stays in line with terminology of other laws, e.g. law on civil service and on conflict of interest in which a public power holder is sufficiently defined. Such a step would increase the consistency of law regulation.

The second potential definition of lobbyist can be based on previous legislative bills (see above), the term lobbying contact and its quantitative description (e.g. “Lobbyist is a person continuously conducting lobbying. Provided that a lobbyist conducts more than three lobbying contacts quarterly or more than five lobbying contacts yearly it is stipulated that such a person conducts lobbying continuously”). Disadvantage of this approach is firstly precise and perfect definition of the “lobbying contact”, and secondly, that such a regulation does not cover the ad hoc lobbyist, i.e. representative of interest groups, companies or NGOs who conduct lobbying only in case of a particular bill, i.e. irregularly. 
As for the lobbyist’s duties experts usually mentioned certain registration to an authority, report on time and way how the lobbying activity was conducted, the topic of lobbying, names of a lobbied persons and financial report.
As for the lobbyist’s rights most of experts agree with a set of benefits for registered lobbyists. It includes access to all documents of relevant legislative proposal, address a speech at the Parliament’s committee meeting (on invitation of its member), enter freely the premises of Parliament, publish the statement in the legislative statement, etc.
Lobbied persons, right and duties 
Most of experts agreed the regulation should concern the following people:

· Members of Parliament (both chambers), assistant of deputy of Parliament, assistant of Senator,

· Minister, deputies of ministers, advisors of ministers, head of central level public body,
· Regional governor, member of regional council, secretary of regional office, mayors. 

The approach can be similar as in the previous definition of lobbyist, i.e. either explicit list of lobbied persons or a reference to similar law (e.g. law on conflict of interest defines quite clearly and in details a public power holder). The former approach was preferred by the expert. 

Duties are suggested to be as follows: make the diary public, publish the name of lobbyists, the topic of lobbying, ban to accept any advantages. 
Definition of lobbying 
Compared with the definition which the previous drafts worked with, the expert table prefers simpler definition, e.g. “communication led by the lobbyist on behalf of his client or employer” or “communication between the lobbyist and public power holder whose aim is to influence the decision of a public power holder.”

Some experts expressed the opinion that a certain negative definition would be helpful to clarify what the lobbying is what is not (e.g. communication via petition, via request to provide information, via media, between public body and its employees, etc.). However, such a negative definition of lobbying was not supported by majority of experts. 

Other issues and consequences

Besides the above-mentioned definitions of selected notions the conclusions of experts are very interesting in other parts too. As it was mentioned, most of them support the law regulation of lobbying. Unregulated lobbying plays a negative role in the following areas:
· Legislative process (more elaborated bellow), i.e. amendments of bills by individual members of Parliament,

· Public procurement – setting the qualification criteria, consultancy reports, anonymous companies competing for public funds,

· State-owned companies (at least 50% of shares) – top management in double role, i.e. as lobbyists (setting relevant state policies) and as lobbied persons (large companies can organize public procurements),

· Financing of political parties – financing election campaign, potentially risky link with parties’ supporters/companies, e.g. reward.
Regulation of lobbying is a useful tool for more transparent environment related to the decision-making process but it should not be overestimated as a tool in the corruption fight. Such a regulation can legitimate the subjects conducting legal and ethical lobbying as well as the term “lobbying” as a common and necessary way to influence the public power. Other important reasons why the lobbying should be regulated by law are according to the experts:
· Strengthening the public control in the process of decision-making and policy-setting,
· Reduction of corruption and clientelism,

· Higher confidence to politicians and democracy in general,

· More transparent politics and clear rules on political parties financing.

Main reasons why the lobbying should NOT be regulated are according to the experts views as follows:

· Low enforcement of law and its rules (ineffective sanction mechanism),

· Excessive administrative burden for both lobbyists and lobbied persons,

· Difficult and incomplete setting of definitions (i.e. lobbying, lobbyist, etc.),

· Privileged rights of certain persons (lobbyists) compared with regular citizens whose rights might be diminished. 
Legislative process in the Chamber of Deputies of the Czech Parliament

The legislative process is a key activity of the state. Its legitimacy conditions to a large extent the legitimacy of the state power in general. The legislative process in the Czech Republic has been, however, criticized from various perspectives for quite some time. The most important objections can be summed up as technical incompetence, conceptual cluelessness and targeted interventions of private interest. The latter deficiency has been partially alleviated by the introduction of the "regulation impact assessment" into the work of state administration. Here this part of paper wants to highlight the other part of the process that has so far avoided reform, the parliamentary debate and adoption of the law.

The parliamentary debate constitutes a key phase in the legislative process, because it is here where the final shape of the law is decided. The Chamber of Deputies is the final arbiter that holds the final say in the process (able to outvote the veto of the Senate and the President). The Chamber of Deputies is an ideal place for the private interest to step in, because the individual deputies are usually no experts on the topic, but they possess a considerable power to shape the laws in combination with largely blurred personal responsibility for the final product. While the parliament needs to retain the final decision-making power and the private interest has to have access to the legislative process as it often bears necessary expertise and may contribute to a better product, the transparency of and access to the procedure needs to be increased. This should be done in three ways: First, the transparency of the process should be increased allowing for clearer personal responsibility. Second, the access of private interest should be better channeled allowing for a level playground for bigger and smaller, powerful and weaker. Third, the quality of adopted laws should be increased on accounts of a more transparent and inclusive debate.

There are five key areas that might be improved and which, if dealt with properly, would contribute to the higher transparency and quality of the legislative process in the Chamber of Deputies. To each one of them we offer options for reform inspired by the practice of other European parliaments. Deliberately, the preference is not stated; it is up to the reader to choose which of the options would be most suitable for the Czech parliament.

1) Personal responsibility

The personal responsibility for the final product could be increased if there was an archived transcript of committees’ hearings. The downside of such measure is the financial demand. Alternatively, the audio recordings of the hearings could be archived for an unlimited period of time. The hearings have been recorded, so there is a fairly limited financial consequence of such measure. However, the recordings are difficult to search and as a result less transparent than transcripts. Moreover, the current hearings’ protocol could be extended to include authors of particular amendments and voting record. An obligation to present amendments in written form could also help track personal responsibility of individual authors.

2) Impact assessment and reasoning

Both transparency and quality of the process would increase if all amendments in the Chamber of Deputies had to be accompanied by a short reasoning. This would allow for a better understanding of proposed changes and their motivation. Moreover, a more detailed impact assessment might be required, including the financial consequences, conformity with constitutional and European law etc. Such impact assessment might be difficult for individual parliamentarians, but it may be provided by an expert institution, such as the Parliamentary Institute of the Czech Parliament. The assessment might be needed for adopted amendments only, before the final version of the law is approved, with the possibility to return the altered proposal to the committees or to earlier phases of the process. Alternatively, the committees might double-check amendments. Their agreement might be required for all amendments put up in the plenary.

3) Wild riders

The use of wild riders (amendments changing other, unrelated regulations) should be limited. The power to disqualify an amendment from the agenda as a wild rider might be vested in the Speaker of the Chamber or alternatively in the responsible committee (if the committee discussed all amendments). In both options, an appeal should be possible against their decision to the plenum of the Chamber.

4) Time limits

The transparency of the process is largely a result of very short time limits between the second (amending) and third (final) reading in the Chamber. Often, the enormous number of amendments in combination with short limits precludes the parliamentarians to understand fully what they vote for. There are various options to overcome this problem. The limits might be prolonged in general, or in specified cases (for example if the number of amendments exceeds a certain pre-defined limit). The committees’ opinion or an impact assessment might be requested before the final reading. In order to mitigate the impact on the work schedule, these steps might be only required if amendments have been approved in the second reading. Finally, the individual capacity of deputies to propose amendments could be curtailed. If only a group of deputies, factions or committees could propose amendments, the number of amendments would drop significantly and the current short time limits could be sufficient. Such a radical step would, however, strongly limit the plenary debates and had an impact on independent deputies’ roles.

5) Deputies’ initiative

Finally, the individual deputies’ right of initiative should be altered. The deputies have to right to initiate regulations, but they do not have to submit impact assessments (unlike the government). As a result, there is a vast potential for unsystematic changes that would advance private at the expense of public interest. If a certain number of deputies were necessary to initiate new regulations, this potential would decrease substantially. Alternatively, but more expensively, the expert support of the deputies could be strengthened and an impact assessment could be required for any deputies’ initiative.

Conclusions: 
1. Even though every newly formed government declares its will to regulate lobbying in the Czech Republic there was so far no bill on this issue prepared by the government itself. 

2. In the past two initiatives of Members of Parliament on lobbying regulation were refused in the legislative process. 

3. Most of experts, politicians and academics prefer the obligatory regulation of lobbying activities. In the survey most of respondent are in favor of regulation by law. 

4. Regulation of lobbying can be a significant tool to make the environment of decision-making and policy-setting more transparent but it should not be replaced as a universal medicine against the corruption.

5. Regulation of lobbying can positively influence the area of public procurement, political party financing, conflict of interest and legislative process.
6. Regulation of lobbying has a potential to contribute indirectly to higher confidence of citizens to politics, politicians and democratic process in general. 

7. For successful and efficient regulation of lobbying it is crucial to define clearly and in details the terms “lobbying”, “lobbyist” and “lobbied person.”

8. A state authority which will register the lobbyists must be selected or established.

9. Effective control mechanism and sanction system must be introduced.

10. Legislative process is a main playground for conducting lobbying activities. There are effective tools which can make the whole system more open and individual Members of Parliaments more responsible and accountable. 
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