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Lobbying as a term

Lobbying is both a political and legal concept. Accordingly, there are two main approaches to its definition – as a term of political science and as a subject of legal regulation. Political science definitions are aimed at revealing the essence of lobbying. Legal definitions are intended to outline the range of social relations to which certain regulations apply.
In terms of political science, lobbying is trying to influence officials for their approval of certain decisions. This is a broad definition – the object and the subject matter of lobbying are defined in the broadest possible way, and there are no restrictions on the other aspects of lobbying. According to other definitions, the boundaries within which an activity can be considered lobbying are narrower – such definitions provide additional restrictions on certain aspects of lobbying.
It is common to impose restrictions on the methods of lobbying. First, it is required that methods could not be devastating for the foundation of the state or society. Thus, the methods should be legal or socially acceptable (legitimate). Legality means committing only acts not prohibited by law, and social acceptability means conformity to social norms. These concepts overlap but are not identical. For example, conducting an unauthorized rally is illegal but may be socially acceptable. Instead, a permitted rally participation in which is paid may not violate the law but be socially unacceptable. While social acceptability is a better criterion from theoretical point of view since it is related to the essence of social relations, the criterion of legality is easier to apply in practice due to its objective nature.

Moreover, the set of possible methods can be limited by the requirement that the decision approved with the help of these methods should be consistent with the free will of the person who adopted it. This means that the only form of influencing the responsible person can be convincing – justification by the use of rational argument – and not the mechanisms that could make a person take a decision contrary to his/her internal belief that the decision is inappropriate. So, unacceptable methods of influence include those that could make a person take a decision because of selfish motives, fear, or, say, tiredness of attempts to influence him.

Subject matter of lobbying may be limited to political decisions. These are the authorities’ decisions which require achieving social consensus in order to make them optimal in terms of social welfare. The quality of these decisions depends significantly on the criteria that are not objective; so, firstly, they cannot be right or wrong on their merits, and, secondly, it is impossible to choose the indisputably best one for society among them. So, the choice of an optimum political decision requires agreement of positions of different social groups, and influence on the authorities for such decisions is justified and desirable because it allows them to better assess the possible consequences of the decisions for various stakeholders and society as a whole.

Instead, influence on authorities for non-political decisions is generally undesirable. Such decisions should be the result of clear rules, and the attempts to influence officials for them are likely to mean that interest groups need deviation from the rules. This is likely to be contrary to public interest, since the rules for adoption of non-political decisions are the result of certain social agreements and represent a variant of socially optimal algorithm of actions in certain circumstances. And if the relevant rules are not conducive to developing good solutions, one should first question the rules themselves, rather than encourage persons acting on their basis to violate them.

Often, only some authorities are considered to be possible objects of lobbying. Firstly, they may be limited to the range of the bodies authorized to make policy decisions. Second, they may include only the authorities the impact on which does not carry high risks of violation of democratic decision-making procedures, compliance with which is essential to ensure appropriate decisions in terms of maximizing social welfare. Which authorities may be subject to lobbying by these criteria depends on the political system. In Ukraine, the authority to make policy decisions is put on legislative bodies, central government bodies, the president and local self-governments. The risks of violation of democratic procedures are the lowest in legislative bodies, where such procedures are complicated and substantially transparent and controlled by the public.

Definitions of lobbying as the subject of legal regulation have much in common with definitions in terms of political science, since they are essentially based on them. However, they may have significant differences as they describe lobbying from a somewhat different perspective: while the political science approach is aimed at clarifying what lobbying is as a certain ideal concept, the purpose of the legal approach is to bring the practice to this ideal. 

Thus, the range of relations within the legal regulation of lobbying is primarily determined by the need to put some limits on lobbying in practice. In addition, this range is affected by specific features of the political and legal systems.

As a result, lobbying in the legal sense may not include some activities that are lobbying from political science perspective, or, conversely, the legal regulation of lobbying can be extended to activities that are not lobbying in the narrow political sense. What is more, due to the existence of numerous aspects of lobbying, these two cases are possible simultaneously. For example, it is typical for legal approach to define as lobbyists only a part of actors trying to influence government but include into lobbying any types of actions – both socially desirable and unacceptable.

A common feature of many legal definitions is that the range of agents of lobbying includes only intermediaries between those interested in a decision and those responsible for its approval. In addition, this range may be limited to those regularly conducting relevant activities or receiving remuneration for it. Moreover, there may be some requirements to the client – for example, the client should be an economic entity.

Table 1. Some characteristics of lobbying according to various interpretations of this concept 
	Type of characteri-stic 
	Characteristic
	Broader interpretation
	Narrower interpretation

	Methods

	Legality
	Legal and illegal
	Legal

	
	Social acceptability
	Socially acceptable and unacceptable
	Socially acceptable

	
	Aiming at convincing
	Aimed at convincing and other ways of influence
	Aimed at convincing

	Subject matter
	Type of decisions
	Any types of decisions
	Political decisions

	Object
	Type of authorities
	Representatives of any type of authorities
	Representatives of some types of authorities

	Agent 

 
	Relation to authorities
	Persons outside authorities, and officials 
	Persons outside authorities

	
	Relation to mediation
	Representation of others’ or of own interests 
	Representation of others’ interests

	
	Relation to professional activity
	Representation is or is not professional
	Representation is  professional

	
	Remuneration of the activity 
	Activity for a fee and free of charge
	Activity for a fee

	Beneficiary or client 
	Belonging to an interest group
	A group of persons or organizations or one person or organization
	A group of persons or organizations

	
	Relation to for-profit activities
	For-profit and nonprofit activities
	For-profit activities

	
	Relation to economic activity
	Economic and other entities
	Economic entities


Examples of defining lobbying by experts and practitioners
Definitions provided by the participants of the survey on lobbying are various. The common feature of some of them is that they see lobbying as professional mediation. Some of the participants consider this the basic (or even the solely appropriate) interpretation of the concept. At the same time, according to some respondents, lobbying has other equally important meanings but it may be subject to legal regulation only as professional mediation.

While the definitions of lobbying as professional mediation primarily reflect the results of analytic activities by the participants (and, in particular, correspond to the debate on regulation of lobbying in Ukraine), among other definitions there are many those relying primarily on practical experience of the respondents as actors of lobbying. These definitions emphasize particular aspects of lobbying, so they allow to learn which characteristics of lobbying are considered the most important by the respondents.

Table 2. Definitions of lobbying by the participants of the survey

	Definition of lobbying
	Some aspects of lobbying present in the definition

	Definitions in which lobbying is seen as activity of any agents

	Promotion of certain ideas, projects, public initiatives to get their support and new opportunities for their realization.


	Subject matter: decisions on various ideas, projects, public initiatives

	Any activities to defend the interests of particular social or socially vulnerable groups (the definition of lobbying in the broad sense).


	Beneficiary: particular social or socially vulnerable groups

	Formation of favorable business environment.


	Beneficiary: business

Subject matter: decisions favourable for business

	Promotion of implementation of a legal project (business) in a legal way, using both legislative opportunities and gaps of the current legal framework, but not violating the law.


	Beneficiary: decisions on project (business) that is legal

Methods: legal



	The process of promoting the interests of certain groups (or individuals) in authorities (in particular, in respect of persons responsible for the formation of or taking decision) to get a decision that satisfies these interests.


	Beneficiary: some group or individual

Object: authorities

	Activities of various institutions and organizations in the interest of some structure; taking measures to influence officials for adoption or amendment of regulations, obtaining lucrative government contracts, benefits, subsidies and so on.


	Agent: various institutions and organizations

Beneficiary: various structures

Object: officials

Subject matter: decisions on regulations, government contracts, benefits, subsidies and so on

	Definitions of lobbying as professional mediation


Professional mediation, the link between those who seek to achieve goals and those who can realize this goal.

	
	Agent: professional mediator

	Professional activities that for remuneration are directed at organizing influence on the formation and implementation of state policy in order to reflect the interests of the client.
	Agent: professional mediator, working for remuneration

Subject matter: decisions in the sphere of state policy

	Advocating private interests in the sphere of state bodies’ decision-making on order and on professional basis (the definition of lobbying in the normative legal aspect).


	Agent: professional mediator 

Client: representative of private interests

Object: state bodies


Professional representation of economic entities (their branches and/or groups) in the central government in adoption of normative acts (mainly regulatory).

	
	Agent: professional mediator

Client: economic entities 

Object: central government

Subject matter: normative acts, mainly regulatory


In this study lobbying is considered primarily as activities to influence the authorities for their approval of certain decisions. Its objective is to study various aspects of influence on decision-making by authorities in Ukraine and approaches to legal regulation of such activities.
The practice of lobbying in Ukraine
The agents and methods of lobbying

Individuals and organizations that seek to influence decision-making by authorities belong to four groups by the type of interests they represent: 
· Individuals and organizations that represent private interests; 
· Associations of individuals and organizations that represent collective interests; 
· Agents acting on behalf of a part of society (community) that represent common interests;

· Professional mediators that represent customers’ interests and are neutral to them within the limits of their professional ethics.
In Ukraine, the first group of agents includes companies and organizations that try to influence government on their own. The second group includes business association and trade unions. The third group is represented by civil society organizations and think tanks. The fourth group includes companies that specialize in government and public relations; persons independently engaged in professional lobbying activities, primarily former officials; and legal and consulting companies.
Attempts to convince authorities of the need to approve a decision are made with the help of direct and indirect methods of influence. Direct methods involve personal contact with decision-makers. In Ukraine, communication with decision-makers takes place during events with the participation of officials, work in expert councils of government bodies, and with the help of letters to government officials and meetings with them. Notably, there is a widespread practice of payment for private meetings with influential officials and also persons outside the government who significantly affect authorities’ decisions. 

Indirect impact on the government is exerted through the formation of public opinion on certain issues. The basic method of such influence is placing materials in open sources, especially the media. Sometimes materials are placed in foreign sources – as the problem gets international publicity, it attracts more attention at home. 
 Notably, a large share of publications and videos in the Ukrainian media does not fully comply with journalistic standards of objectivity and are a placed for payment to the media; the aim of some of them is to influence the authorities.
In order to give the argument weight, both direct and indirect methods of influence are backed by various research findings – those of statistical analysis, examination of bills, public and expert surveys. Depending on the purpose of influence and the nature of information, materials of research are either spread among officials or revealed to the public – published in the media or placed on the websites of relevant organizations.

In addition to argumentation, financial incentives, which may take different forms, are used to influence the decisions of authorities. In Ukraine, it is common to give donations to various organizations related to officials – private firms, charities, associations of citizens; in addition, a common practice is transfers to formally charitable organizations related to government bodies. 
 Financing political parties is primarily not so much the way of payment for promotion of certain decisions, as the main factor of influence on policy of a party in general. For example, it is unlikely that a member of parliament will promote a decision unfavorable for business that finances his party, even if offered substantial payment. 

Another way of influencing the government is pressure. It is made particularly through public actions such as mass meetings and collecting signatures in support of or against the approval of certain decisions. In Ukraine, mass actions are quite common when an authority’s decision does not satisfy some group of the society. However, such measures are also arranged at authorities’ order to create the appearance of approval for unpopular decisions.
Any method of influence on the government requires certain resources for its implementation. A special resource is knowledge and skills needed to identify those on whom the decision depends and convince them. Firstly, this resource means understanding of decision-making process in the government; knowledge of beliefs of those responsible for the decision; knowledge of persons who could influence the authorities. Second, this is the ability to find information and analyze the problem; knowledge of effective ways of presenting and propagating reasoning; understanding the subject of lobbying and related interests.
Financial resource as a separate type of resources is needed primarily for paying for services related to influence on authorities – conducting research, writing articles, drafting and examination draft regulations. In addition, it is needed for financial incentives to officials and persons close to them in case of use of this method of influence.
Other resources helping to influence government are also used. For example, good reputation of the person or organization makes it easier to get in contact with officials. Access to publicity enables frequent use of indirect methods of influence on authorities. Organizational power makes it possible to mobilize interest groups if necessary.

Influence of the agents of lobbying

In Ukraine, the strongest influence on the authorities is exerted by individuals and organizations that represent commercial interests and have sufficient resources to influence the government. These are large private enterprises, professional lobbyists and business associations.
Finances are the main resource that determines the strength of influence of large enterprises on the government. Large enterprises use financial resource primarily for payments to officials and donations to parties. In addition, large enterprises have analytical resources – their staff includes experienced professionals on government relations, lawyers and other analysts. But convincing is not their primary method of influence – on the one hand, they have large financial resources that enable them to influence politicians and officials and thus they do not need a thorough search for convincing arguments, and on the other hand, it can be difficult to find good reasons for approving decisions favorable to them as they represent a purely private interest. Still, large companies often resort to using the media to influence the public opinion and authorities’ decisions.
Individuals and organizations acting as mediators primarily use expertise and financial resources. However, the relative importance of each of these resources and the way of their application is different for different companies. A part of companies focuses mainly on finding arguments to convince officials and on the ways of effective presentation of the arguments. These companies employ specialists in government relations, analysts of legal and economic issues, experts in several industries. They cooperate with think tanks for the preparation of studies, and with domestic and foreign media for the publication of their argumentation. Those companies that pay less attention to finding arguments commonly use payments to officials to promote the necessary decisions and pay for placing their materials in the media.
The most powerful business associations influence government through the use of organizational power, financial resources, and expertise. Influential business associations are well-organized. This enables them to receive detailed information about the activities and problems of their members that is necessary for studies and convincing officials. In addition, their unity contributes to the financial power of association, due to which it becomes possible to hire experienced professionals to interact with government. Business associations seek to convince decision makers of the validity of their claims, particularly with reference to the interests of their industry and the economy. However, they also resort to financial incentives to officials, collecting the necessary amount of funds among their members if necessary. 

Influence of organizations representing non-profit interests is weaker in general than of those representing commercial interests. This group of organizations includes think tanks, civil society organizations and trade unions. Their common feature is that they almost do not use the financial resources to influence the government. However, the resources they possess and the methods they use are not identical.
Think tanks are notable for their professionalism – their heads and employees have good analytical skills, expertise and experience of work in the government. In addition, think tanks can influence the public opinion by publishing the results of their research on their own sites and in the media. Also, they engage directly in convincing officials, speaking at events with participation of the authorities and providing them with advice on request.
Civil society organizations trying to influence the government rely primarily on their ability to convey their views to the general public and on their organizational power. Given that the problems they are concerned with are, as a rule, understandable to the general public and acute, they can post their materials in publications aimed at a broad target audience and organize mass actions. In addition, civil society organizations are well aware of the problems that they try to solve, which helps them find convincing arguments to influence officials. At the same time, an obstacle for effective operation of some civil society organizations is the lack of knowledge on how to interact with the government bodies, on methods of reasoning, and on ways of disseminating information. 

Trade unions that are trying to defend the interests of their members influence the authorities mainly by organizing mass actions. However, many unions do not seek to influence the government – such unions exist only in the interests of their leaders and are often dependent on employers and the government. 

Medium and small enterprises have weak influence on the government when acting alone. They have difficulties convincing officials because they represent private interests, have no special knowledge and, moreover, often do not realize that their interests should be aligned with the interests of the other participants of the industry and the economy as a whole. In addition, their financial resources are small, which limits their ability to influence top officials through financial incentives, although they frequently resort to this method on the local level of government. As a result, small and medium enterprises may have to act together to influence authorities, especially on the central level. To solve serious problems, entrepreneurs organize mass action and create business associations.

The objects and the subject matter of lobbying

In Ukraine, influential representatives of the authorities are constantly faced with individuals and organizations seeking to get approval of certain decisions. The subject of these decisions may be issues whose resolution requires change in the legal rules, and issues that do not require this.
In case of need to change legislation, influence is most often exerted on executive bodies to get approval of necessary bylaws. As approval of these regulatory acts does not require a complicated procedure in which many authorities are involved, it takes relatively little effort to influence decision-makers and is quick.
However, bylaws are not always an alternative to laws, as they can settle a narrower range of public relations than laws. Also, they are not stable, as they are easy to change or cancel. 
 This leads to the necessity to influence authorities for the adoption of necessary laws or prevention of the adoption of unfavorable laws. 
 For this purpose, persons and organization influence legislative and executive bodies and the presidential administration, which participate in various stages of the legislative procedure.
At the stage of preliminary consideration of bills, persons and organizations interact with the Committees and the Chief Scientific Expert Department of the Verkhovna Rada, which examine all legislative initiatives. Also, they interact with ministries, which get most of the bills for examination. At the stage of voting, they interact with factions of the Parliament or influential members, who are able to provide support for the bill or to prevent its adoption. 

The President can play a big role in promoting and in obstructing the adoption of the bill. Submission of a draft law by the President increases the chances of success in all the stages of the legislative process. 
  President's veto significantly reduces the likelihood of the adoption of the bill.
Persons and organizations trying to influence the government also seek approval of decisions that are not associated with the need to change the laws. In particular, these are the court decisions, appointments, the results of state procurement procedures. Furthermore, these are decision in the management of state property and privatization, export and import operations, taxation, land allocation, and issuance of permits.
Overall, influential officials are able to help solve a wide range of issues in many government bodies. As a result, persons and organizations try to influence them also regarding issues that are beyond their competence, and they often act as intermediaries between individuals and organizations that need certain decisions and authorities that are responsible for their approval.

Thus, in all branches of and at all levels of government, officials are under a strong influence of interested individuals and organizations. On the one hand, this influence contributes to the quality of many decisions, because it allows to take into account the interests of different social groups. On the other hand, a substantial portion of decisions is not in the interests of society as a whole, since such decisions are made in favor of groups that influence the authorities via undesirable practices – mainly a small circle of people and enterprises that have large financial resources. Now the society lacks levers to appropriately limit the influence of such groups on authorities.

Regulation of lobbying

Regulation of the interaction of actors influencing the authorities and the officials

To make authorities’ decisions socially desirable, the interaction of interest groups with the authorities is regulated. On the one hand, these regulations allow a wide range of persons and organizations to influence government bodies, in particular to participate in policy decisions. On the other hand, they are meant to prevent decision-making due to adverse influence on the authorities. Moreover, to ensure control over decision-making by various authorities, it is required that information about this process be disclosed.

In Ukraine, the interaction of government and interest groups is regulated by the Constitution and other laws. In particular, citizens have the rights to information and to appeals, which are explicated in the laws "On information" and "On Access to Public Information", and "On citizens' appeals". Transparency of authorities’ activities and the possibility of their interaction with individuals and organizations during the decision-making are secured also by laws on the relevant authorities – "On the Regulation of the Verkhovna Rada of Ukraine", "On Committees of the Verkhovna Rada of Ukraine", "On the Cabinet of Ministers of Ukraine", "On Local Self-Government in Ukraine".

Provisions to prevent decision-making by authorities in their own interest are contained in the laws "On the State Service" and "On the Principles of Prevention of and Combating Corruption in Ukraine". In addition, there are regulations on standards of conduct of certain categories of officials. They are defined by the General Rules of Conduct for Public Officials, the Code of Professional Ethics for the Tax Administration, the Code of Judicial Ethics and the provisions regarding the conduct of deputies, provided in the law "On the Status of the Deputy of Ukraine" and the Regulation of the Verkhovna Rada.

Regulations of professional lobbying activities

There are voluntary and obligatory rules regulating lobbying activities. Traditional lobbying practices and   self-regulatory standards of conduct of lobbying entities are voluntary, and laws are obligatory.

In Ukraine, lobbying is not regulated by law and lobbying entities act according to their own standards. These are internal standards of individuals and organizations and principles of professional associations that apply to all members of such associations. These rules regulate the relations of lobbying entities with their clients, officials and media, and other individuals and organizations that may be involved in lobbying process.

Voluntary principles exist in different forms. Sometimes they are not formulated in explicit form and are not made public but their regular use makes them known to a wide range of participants of lobbying. For example, the PBN company emphasizes that its professional ethics meets the highest standards but it does not reveal the content of these standards
; in practice, they are implemented, in particular, in that the company does not apply inappropriate methods of influence on the government and the media, does not represent competing interests of different clients and does not resort to activities aimed at worsening the image of individuals or organizations
. This allows the company to attract clients for whom the transparency of their activities is essential, helps to interact with officials, and promotes ethical principles in activities of other market participants.

Among the rules that exist formally and are usually revealed to the public, there are codes of ethics of professional associations. An example is the codes of ethics of public relations associations – the Ukrainian League of Public Relations (PR-League) and the Ukrainian Association of Public Relations (UAPR) 
. PR-League code
 contains the requirements on information spread by its members and the principles of relations of the companies and their experts with clients, employers, colleagues, and representatives of other professions. UAPR code
 provides a wider range of duties of its members: in particular, they should take into account the public interest, should not seek to influence improperly the authorities and means of communication, 
 must not pay for placement of news in media, and have to mark the content for a fee as advertisements.

Draft laws on lobbying

Attempts to regulate lobbying by law have so far been unsuccessful in Ukraine. The first attempt to create a law on lobbying dates back to 1992 (see the table 2 for authors and publication dates of this and further bills). However, this work was not completed and the bills on lobbying appeared only several years later. In April and November 1999, two of them were introduced to the Parliament. In 2003, a bill that was not submitted to parliament was published. Another bill was submitted to Parliament in 2005.

None of the bills submitted to the Parliament passed even the first reading. In general, all these projects had many shortcomings and needed substantial revision. However, further work on the development and improvement of legislation in the field of lobbying was not conducted. The main factors of this were, on the one hand, the interest of lobbying entities and officials in the lack of legislative restrictions of lobbying, and on the other hand, the lack of public demand for legislative regulation of lobbying due to the lack of awareness and understanding of the essence of this phenomenon.

The next bill on lobbying, presented to the public, was developed by the Government to implement the decision of the National Security and Defense Council
. It was published in September 2009, and over the next few months it was discussed by experts and the public. 
 Although ultimately the bill was canceled by the new government, it became the basis for the next project, submitted to the Parliament in October 2010. The latter is the only bill that is in the Parliament now.

Table 3. Attempts to regulate lobbying by law in Ukraine
	Author or head of a group of authors 
	Name
	Date of publication
	Number in the register of Verkhovna Rada
	Results

	V. Sumin
	–
	–
	–
	Creation of the draft law, started in 1992, not completed.

	I. Sharov
	«On lobbying in Ukraine»
	13 April 1999 
	3188
	Withdrawn from the Verkhovna Rada.

	Y. Sakhno
	«On legal status of groups united by common interests (lobbies) in the Verkhovna Rada of Ukraine»
	3 November 1999 
	3188-1
	Consideration by the Verkhovna Rada discontinued.

	A. Tkachuk
	«On regulation of lobbying activities in state government bodies»
	25 September 2003
	–
	–

	I. Hryniv
	«On activities of lobbyists in the Verkhovna Rada of Ukraine»
	9 November 2005
	8429
	Rejected by Verkhovna Rada committee.

	V. Fedorenko
	«On lobbying» («On the influence of the public on  adoption of regulations») 

	3 September 2009
	–
	Canceled by the new government.

	V. Konovaiuk
	«On regulation of lobbying activities in Ukraine»
	20 October 2010
	7269
	Being considered by the Verkhovna Rada. 


The main provisions of the bill "On regulation of lobbying activities in Ukraine"

According to the draft law "On regulation of lobbying activities in Ukraine", it is intended to regulate relations between lobbyists and representatives of the authorities in the development and adoption of regulations, as well as relations between lobbyists and lobbying clients. It does not apply to relations connected with the activities of organizations that promote their own interests and the interests of their members in the government (unless they use lobbyists’ services).

The draft law defines lobbying as legal influence
, made on one’s order, of registered and accredited persons on government agencies and local self-government bodies and their officials in the development and adoption of regulations. The aim of lobbying is the incorporation of provisions in regulations in which customers of lobbying services are interested.

The institution which, according to the project, implements the policy in the field of lobbying and regulates lobbying activities is the Ministry of Justice. It has the power to approve legislation in the field of lobbying, register lobbyists, maintain the Register of lobbyists and publish information on lobbying, as well as control lobbyists’ activities and warn lobbyists about the unacceptability of violations of legislation on lobbying.

Key conditions of lobbying

According to the bill, a person can be a lobbyist independently or as a representative of a legal entity. Individual lobbyists need to be registered as entrepreneurs, have higher education and know the state language. Legal entities should be enterprises in any organizational legal form except for public joint-stock company established by residents of Ukraine.
 Officials and employees of authorities and state enterprises cannot be lobbyists. They may begin to engage in lobbying activities only two years after the completion of work in these structures.

The objects of lobbying are the Parliament, the Cabinet of Ministers, the Presidential Administration and local self-government bodies. One may not lobby the National Bank, the Tax Administration, the Customs Service, the judiciary, the police, the Armed Forces and other military formations.

It is not allowed to lobby on regulations of individual effect, in particular on regulations on appointment and dismissal of officials. In addition, lobbying is banned on regulations on organization of public authorities and the fundamentals of public service, national security and defense, the judiciary and judicial proceedings, and territorial division.

Use of financial incentives as a method of lobbying is not allowed. Representatives of the authorities may not receive money, property or services, as well as any benefits when purchasing goods or services, from lobbyists and their clients.

The authorities, government organizations and enterprises with the state share of more than twenty percent may not be lobbying clients. In addition, foreign entities may not order lobbying on legislation on land relations.

Lobbyists are prohibited to enter into contracts for lobbying services with other lobbyists and involve third parties to organize lobbying contacts. In addition, they may not lobby for competing interests of different clients simultaneously. Moreover, lobbyists are not allowed to receive funds from several sources –government, non-legalized public associations and anonymous entities. If they violate this requirement, the funds are to be transferred to the state following court decision.

Lobbyists’ rights 

The bill defines a number of lobbyists’ rights. These are the rights to appeal to the authorities, obtain information on the activities of the authorities from them, access the premises of government bodies,  distribute analytical materials on the subject matter of lobbying among the officials, invite officials to public events, and participate in drafting regulations. In addition, lobbyists have a right to involve third parties to perform work not directly related to influencing authorities, such as the preparation of materials needed for lobbying.

Lobbyists may use their rights after information about them is put into the Register of lobbyists. Furthermore, for a lobbyist to be able to lobby authorities the lobbyist should be accredited in them – data about the lobbyist should be put into the registers of the relevant authorities. One may register for one year in any number of authorities.

Lobbyist reporting and publishing information about lobbying 

Under the bill, lobbyists are required to report quarterly to the Ministry of Justice on their activities. Their reports must contain information about the costs of lobbying, lobbying clients and money received from them, and lobbied authorities and regulations on which lobbying was carried out. Lobbying clients are obliged to provide full and accurate information about them so that lobbyists could declare it in their reports.

Ministry of Justice should selectively check lobbyists’ information. Also, additional checks of such information may be carried out at the request of authorities in which a lobbyist is accredited, or at the request of tax authorities.

To ensure transparency of lobbying, information about lobbying activities is to be made public. Data of the Register of lobbyists shall be open: they are to be placed on the official website of the Ministry of Justice and be accessed freely. Information of the Register includes (but is not limited to) data on lobbying contracts, on the amount of money received and spent by lobbyists, and on the authorities which were lobbied. Data on lobbying contracts, costs and clients, as well as the information on the purpose of lobbying shall not be considered commercial or any other legally protected information.

In addition, the Ministry of Justice is to regularly inform the public about lobbying events that occurred during the period. Every three months the Ministry should post on its website the data on the number of registered lobbyists and the number of concluded contracts, data on lobbying clients and lobbied authorities, and regulations on which lobbying was carried out during the reporting period. Once per year the Ministry should publish in official publications the data on the total number of lobbyists in the Register and generalized information on events which occurred during a reporting year – the number of concluded contracts and the amount of money paid by clients, and information about the lobbied authorities.

Control over lobbyist activities and sanctions for violation of legislation

According to the bill, public control over the activities of lobbyists is ensured by the openness of information about lobbying. In addition, citizens of Ukraine shall have the right to request and receive information on the activities of lobbyists from authorities.

To perform the state control over the activities of lobbyists, the Ministry of Justice has the right to send its representative to the public events held by lobbyists with the participation of authorities and receive a copy of all printed materials distributed by lobbyists (for a period not greater than one year from the day of distribution of such materials). 
In case of violation of the law on lobbying four kinds of sanctions could be used against lobbyists: written warning about the unacceptability of violations of the law, penalty, cancellation of lobbyist accreditation, and cancellation of lobbyist registration.

In particular, lobbyist accreditation may be canceled in two cases – in case of a failure to comply with lobbyist responsibilities and in case of cancellation of lobbyist registration (or putting information about the termination of lobbying activities into the Register). The responsibilities of lobbyists are: to act according to laws and regulations, adhere to the schedule of work of government bodies and not to interfere with their activities, regularly report on lobbying activities and provide accurate information, and also to timely give their lobbyist certificate to Ministry of Justice to make changes in it in case of changes to the Register of lobbyists. If accreditation was canceled due to the failure to comply with lobbyists’ responsibilities, it may be renewed only a year after its cancellation.

Cancellation of lobbyist registration, which means the termination of lobbyist activity, is caused by a failure of a lobbyist to provide the report or by delay of the report by more than one month, or by submission of false information. In addition, registration shall be cancelled in case of change of the citizenship of Ukraine, and also in case of violations of lobbying laws or court’s finding a lobbyist guilty in committing an intentional crime. Persons whose registration was canceled because of the failure to comply with the law on lobbying are not eligible to engage in lobbying activities for two years after the cancellation of registration. Persons who were prohibited to engage in lobbying activities by court shall have no right to do it for three years after the court decision. 
Criticism of the bill

The draft law "On regulation of lobbying activities in Ukraine" (as well as the earlier draft law "On Lobbying", from which most of its provisions came) got a lot of comments from experts. The main problem of the bill is that it does not create incentives for legal lobbying activities. On the one hand, it does not imply responsibility for informal engaging in lobbying; on the other hand, it does not provide significant benefits to registered lobbyists compared to those unregistered.

Legal lobbyists do not get such rights and guarantees of their implementation that would justify the costs associated with official engaging in lobbying. For the majority of rights under the bill, lobbyist status is not needed. Some of the rights are already contained in the existing legislation – the right to appeal to authorities and obtain from them information about their activities, some of the rights are not limited by law at all – the rights to provide analytical reports and invite officials to public events.

Moreover, among the rights of lobbyists there are those that are only declared. Ways to implement them in practice are not determined: the content and the scope of the rights, as well as corresponding duties and responsibilities of the authorities are not defined. In particular, this concerns the key right of lobbyists – the right to participate in the development of regulations, and a number of other rights directly associated with influence on the authorities. Overall, the bill does not guarantee the proper consideration by authorities of lobbyists’ proposals to regulations and, consequently, it does not help much in achieving the goal of lobbying – incorporation of provisions in which the customer is interested in the regulations. Accordingly, the value of the bill for lobbyists is low.

In terms of openness and accountability of lobbying, the draft law is also not perfect. It does not provide for mechanisms that would prevent registered lobbyists from hiding their activities
 – they would be still able to lobby on issues not specified in the contract, to disclose income and expenditures only partially, and to use illegal methods to influence officials. Regulations to control lobbying are defined too generally: for example, there are no details on the ways of checking lobbyists’ reports, and relevant responsibilities of the Ministry of Justice are not clarified. Responsibility of lobbyists is not clear: it is not defined for which violations notes of warning and penalties should be used; it is not clarified which ways of evasion of duties lead to the cancellation of lobbyist accreditation (and the duties are sometimes vaguely formulated as well); and not all possible reasons for cancellation of lobbyist registration are described.

Also there has been criticism of the ban on lobbying in the areas of organization of public authorities and fundamentals of public service, national defense and security, judicial proceedings, and territorial structure. These areas are very broad and are related, directly or indirectly, to many problems in social relations. Therefore, the relevant prohibition means that transparent lobbying on many issues would not be possible.
 Moreover, many decisions in these areas may be useful for state and society, so the prohibition of lobbying for them will be an obstacle to the improvement of regulations in these areas. In fact, limiting the subject of lobbying should be based on the content of decisions and not the areas to which they refer: for example, there could be a ban on lobbying for regulations that restrict the rights and freedoms.

In addition, the requirement to lobbyists on the necessity to have higher education is unjustified. Society can suffer not from poor quality of lobbyists’ services but from bad decisions of the responsible person. Therefore, legislation should be such as to ensure high quality of officials’ decisions (or at least decrease the probability of low quality of their decisions). This means, among other, a number of requirements on lobbying, but they should not be related to the qualification of lobbyist, as it hardly impacts the quality of decisions by responsible persons. 

Moreover, the bill contains a number of omissions. For example, the list of authorities on which lobbying is permitted and prohibited does not include all of the authorities. The bill should provide either that lobbying is prohibited on all bodies except for those on which it is permitted or define the full list of authorities on which lobbying is prohibited. In addition, the ban on lobbying for acts of individual effect is not consistent with the definition of lobbying, according to which it is carried out during the development and adoption of acts that are normative. Therefore, the influence on authorities regarding individual acts is not lobbying by definition and prohibition to lobby for them is incorrect.

Thus, the draft should be revised. The balance of rights and obligations of lobbyists should be achieved, the mechanisms of realizing these rights should be provided, the relevant duties and responsibility of authorities should be defined, and appropriate controls over the activities of lobbyists should be identified. In addition, the provisions of the bill should be made detailed, clear and consistent.

Debates on the issue of regulating lobbying

In Ukraine there are different opinions as to what the law on lobbying should be. One of the debated issues is the scope of the law. Some experts and representatives of interest groups believe that the law should apply only to professional intermediary activities undertaken in the private interest. Others think that certain conditions for the activities of public-interest lobbyists should be provided. Some stick to the position that in principle both variants are possible; it is just important to ensure high quality of regulations. 
 
The main argument against extending the law to civil society organizations is the risk of loss of achievements of NGOs in the sphere of influence over the government. This can happen if certain rights that NGOs have now will be provided only to registered lobbyists (for instance, access to premises of power bodies). For the law to be useful for NGOs, it should provide them with additional opportunities compared with those already existing. In addition, registration and other formal procedures associated with conducting lobbying activities should be made simple for NGOs. 

Furthemore, there are different views about what should be restrictions on the actions of lobbyists. While all experts agree that there should be the prohibition to provide gifts or services to civil servants and urge public officials to violate their standards of conduct, not all experts agree with the ban to make donations to political parties and with the ban to lobby on members or experts of public procurement commissions. Only some experts consider advisable the ban to tie lobbyist fees to achieving specific state decisions. 
Also, while a temporary ban on lobbying by former civil servants has broad support, the duration of this prohibition is debated: a number of experts consider two years sufficient, while others tend to believe that this term must be at least three years, as two years are not enough for losing lobbyists’ connections in government bodies, which will give them undue advantages over other lobbyists. 

Moreover, the advisability of adopting a law on lobbying is disputable as such. On the one hand, there is a great risk that the law will not be effective because of the lack of capacity to implement its provisions into practice. Effective control and sanctions in case of violations of the law may not be possible under the current state of public service and judicial system. On the other hand, even if it is effective, it will not be able to solve many important problems in the interaction between interest groups and the authorities.

Currently, there are substantial problems in all areas concerning public decisions. First of all, the laws do not provide for a number of effective ways to influence the authorities typical for democratic countries, and the existing provisions are not properly implemented – in particular, the involvement of interest groups in the adoption of legislation, although provided by law, often has no means of implementation, or they are ineffective. Furthermore, the laws to prevent adoption of decisions under the influence of personal interest of the authorities do not work well. In addition, the activities of some authorities are not sufficiently transparent, both due to lack of detailed legal requirements for transparency and due to non-compliance with some provisions of the law.
For example, the work with citizens’ appeals is not what it should be. The appeals are considered formally and are not properly analyzed and taken into account in the decisions of the government. What is more, there is no special procedure for consideration, analysis and systematization of appeals with the proposals for legislative changes, and collective appeals. 
 

Persons and organizations have no means to openly influence the part of legislative process that takes place in parliamentary committees. Mechanisms of their involvement to this work are not regulated in sufficient detail in the laws. Moreover, the public cannot control the work in committees as it is not transparent, despite the presence of some transparency requirements in the law. 
 

In addition, the conduct of representatives of authorities often diverges from appropriate standards due to a number of reasons. Deputies’ decisions often serve the interests of businesses financing their parties, which is partially caused by the ban on funding political parties from the budget, making them dependent on the private business. 
 Corruption is widespread: anticorruption legislation is not properly applied in practice; laws on integrity of officials are not approved, while codes of conduct are not effective due to their optional nature and general provisions, which do not clarify how to act in specific situations. 
 

All this causes a lack of opportunities for many interest groups to convey their views to the authorities, leads to consideration of the position of a limited number of individuals and organizations in government decisions, and results in suboptimal government decisions in terms of the public good.

Measures to increase transparency of lobbying

Basically, there are three main types of measures to increase transparency in lobbying and improve the quality of government decisions: 
· an overall reform of relations between the authorities and the public; 
· introduction of soft regulation of lobbying; and 
· introduction of severe restrictions on lobbying and establishing strict control over it.

Reform of relations of the public with the authorities is essential for the role of the public interest to increase substantially in government decisions. Such reform should aim at increasing the capacity of the public to influence government and at reducing opportunities for certain groups to exert unduly strong influence on it, and also at restricting possibilities of government officials to act contrary to the general public interest. This reform should include measures to significantly improve the existing methods of interaction between the public and authorities and to establish mechanisms that are currently lacking, to adopt legislative changes for separation of the government from business and ensure proper application of anticorruption laws.

Also, it is advisable to introduce soft lobbying regulation, which would allow to control of certain aspects of lobbying activities. In particular, it is desirable that persons and groups attempting to influence authorities’ decisions be registered in relevant authorities.

Tighter control of lobbying should be introduced only when it is possible to ensure its effectiveness, which means the conformity of relevant provisions to relations in the society and the capacity to ensure compliance with these rules. So, the introduction of strict limitations on lobbying is advisable only after measures of the first two types are introduced. The reform of interaction of public with the authorities is necessary to create prerequisites for the effectiveness of the law on lobbying, and the establishment of soft regulations on lobbying, will, among other, help to see how some provisions on lobbying will work in practice.
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� Засурский К. Прейкурант лоббиста. � HYPERLINK "http://vovremya.info/art/10215.html" �http://vovremya.info/art/10215.html�


� Рубис И. Три топ-эксперта The PBN Company о становлении, кризисе, успехах и GR-усилении. � HYPERLINK "http://mmr.net.ua/news/newsid/22785/" �http://mmr.net.ua/news/newsid/22785/�
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� Данюк І. Українські профспілки: суцільна капітуляція перед роботодавцем. � HYPERLINK "http://www.pravda.com.ua/articles/2007/03/8/3215702/" �http://www.pravda.com.ua/articles/2007/03/8/3215702/�


� The chapter is based on the results of the survey on lobbying and on other sources references to which are given.
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� Ibid.


� Бироваш М. Двигатели процесса. � HYPERLINK "http://korrespondent.net/business/1181210-korrespondent-dvigateli-processa-kak-rabotayut-ukrainskie-lobbisty" �http://korrespondent.net/business/1181210-korrespondent-dvigateli-processa-kak-rabotayut-ukrainskie-lobbisty�


� � HYPERLINK "http://www.pbnco.com/eng/gr/" �http://www.pbnco.com/eng/gr/�


� Рубис И. Три топ-эксперта The PBN Company о становлении, кризисе, успехах и GR-усилении � HYPERLINK "http://mmr.net.ua/news/newsid/22785/" �http://mmr.net.ua/news/newsid/22785/�.


� The Ukrainian League of Public Relations includes 13 organizations and 57 persons. The Ukrainian Association of Public Relations includes 10 organizations and 28 persons, 18 of which are full members. One of the organizations has membership in both associations. (� HYPERLINK "http://pr-liga.org.ua/members-of-pr-liga/" �http://pr-liga.org.ua/members-of-pr-liga/�, � HYPERLINK "http://www.uapr.com.ua/index.php?hl=ua&idd=members_of_association&members_of_association=7ef7fb8bb67a0e157a3f89871a95a97b" �http://www.uapr.com.ua/index.php?hl=ua&idd=members_of_association&members_of_association=7ef7fb8bb67a0e157a3f89871a95a97b�.) In total, there are about 40 agencies providing PR services in Ukraine (� HYPERLINK "http://www.publicity.kiev.ua/catalog/Stati/Itogi_2010_i_prognozi_2011_na_ukrainskom_PR_rinke.html" �http://www.publicity.kiev.ua/catalog/Stati/Itogi_2010_i_prognozi_2011_na_ukrainskom_PR_rinke.html�).


� Статут і етичний кодекс PR-Ліги (� HYPERLINK "http://pr-liga.org.ua/statut/" �http://pr-liga.org.ua/statut/�).


� Кодекс професійної етики UAPR (� HYPERLINK "http://www.uapr.com.ua/index.php?hl=ua&idd=ethics" �http://www.uapr.com.ua/index.php?hl=ua&idd=ethics�).


�Many of the provisions of UAPR code are provisions of the Rome Charter of International Communications Consultancy Organisation  (ICCO), adopted in 1986 (� HYPERLINK "http://datenbanken.pr-journal.de/images/stories/downloads/icco-rome-charter-englisch.pdf" �http://datenbanken.pr-journal.de/images/stories/downloads/icco-rome-charter-englisch.pdf�). Also, the code is based on the Stockholm Charter, which replaced the Rome Carter in 2003 (� HYPERLINK "http://www.iccopr.com/Member-Benefits/Stockholm-charter.aspx" �http://www.iccopr.com/Member-Benefits/Stockholm-charter.aspx�).


� See Рішення Ради національної безпеки і оборони «Про стан протидії корупції в Україні» від 31 жовтня 2008 року (� HYPERLINK "http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=n0035525-08" �http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=n0035525-08�).


� See Проблеми легітимації інституту лобіювання в Україні та шляхи їх розв’язання (� HYPERLINK "http://pdp.org.ua/images/stories/materials/Lobbi_analit.pdf" �http://pdp.org.ua/images/stories/materials/Lobbi_analit.pdf�). 


� The official name of the draft law is “On the influence of the public on adoption of regulations”. The name “On lobbying” is alternative. However, we will use it as the main one, as it better reflects the content of the draft law. In fact, at the beginning of the development of the draft law it had exactly this name; later, it was changed in order to exclude the term “lobbying”, which is firmly associated with corruption in the perception of general public in Ukraine. (see Проблеми легітимації інституту лобіювання в Україні та шляхи їх розв’язання, � HYPERLINK "http://pdp.org.ua/images/stories/materials/Lobbi_analit.pdf" �http://pdp.org.ua/images/stories/materials/Lobbi_analit.pdf�). The changed name was criticized as such which does not correspond to the content of the draft law. In addition, some experts expressed the view that this name may cause problems during development of other draft laws in the sphere of influence of the public on adoption of regulations (see comments to the draft law by the Centre for Political and Legal Reforms, � HYPERLINK "http://www.civicua.org/main/data?t=2&c=1&q=1283389" �http://www.civicua.org/main/data?t=2&c=1&q=1283389�).


� It follows from the definition that lobbying with the help of illegal means is not possible as such – attempts to influence authorities in an illegal way should be classified as other type of activity than lobbying.


� The requirement for legal entities-lobbyists to be enterprises implies, in particular, that NGOs cannot be registered as lobbyists.


� For creation of this chapter, we used comments to the draft law “On regulation of lobbying activities in Ukraine” by the Chief Scientific Expert Department of the Verkhovna Rada of Ukraine (� HYPERLINK "http://gska2.rada.gov.ua/pls/zweb_n/webproc34?id=&pf3511=38796&pf35401=188095" �http://gska2.rada.gov.ua/pls/zweb_n/webproc34?id=&pf3511=38796&pf35401=188095�) and comments to the draft law “On lobbying” by several organizations – Laboratory for Legislative Initiatives (� HYPERLINK "http://parlament.org.ua/upload/docs/Lobbying.pdf" �http://parlament.org.ua/upload/docs/Lobbying.pdf�), Centre for Political and Legal Reforms (� HYPERLINK "http://www.civicua.org/main/data?t=2&c=1&q=1283389" �http://www.civicua.org/main/data?t=2&c=1&q=1283389�), Public Advocacy Centre (� HYPERLINK "http://cytadel.at.ua/publ/centr_gromadskoji_advokaturi_dav_visnovki_proektu_zakonu_ukrajini_quot_pro_lobijuvannja_quot/1-1-0-105" �http://cytadel.at.ua/publ/centr_gromadskoji_advokaturi_dav_visnovki_proektu_zakonu_ukrajini_quot_pro_lobijuvannja_quot/1-1-0-105�), and BEST Centre (� HYPERLINK "http://lobbying.in.ua/sites/default/files/files/story_files/best_lobbying.pdf" �http://lobbying.in.ua/sites/default/files/files/story_files/best_lobbying.pdf�).


� Counteraction to hidden lobbying would call for implementing a complex of measures, in particular introduction of effective controls over money flows of the lobbied.  


� The prohibition to lobby in the spheres mentioned in the law does not mean that interest groups will not be able to legally influence authorities on the relevant issues at all. Interest groups may continue to use all other than lobbying methods to influence officials on issues in these spheres (which will not be officially counted as lobbying unless it is done by lobbyists – properly registered and accredited persons).


� Our conclusions on the requirement to lobbyists to have higher education do not go in line with the view of many Ukrainian experts who, on the contrary, think that requirements on education of lobbyists should be tighter (for instance, that he/she should have higher education by some exact specializations). They explain that lobbyists should be professionals in their job. However, according to our conviction, the state does not have to worry about the professionalism of lobbyists, as there are no grounds for the need to protect the society from low-quality lobbyists’ services. Moreover, anyway, higher education is not critical for professionalism of a lobbyist – the most important is not some knowledge that could be obtained theoretically but knowledge and skills acquired during practice.


� One of the participants of the survey on lobbying, representing an NGO, expressed the view that as for now it is not advisable to extend regulations on lobbying on NGOs, one of the reasons for which is the lack of high-quality bills on lobbying in Ukraine. 


� Results of the survey on lobbying.


� Ibid.


� Comments by the Public Advocacy Centre to the draft law “On lobbying” � HYPERLINK "http://cytadel.at.ua/publ/centr_gromadskoji_advokaturi_dav_visnovki_proektu_zakonu_ukrajini_quot_pro_lobijuvannja_quot/1-1-0-105" �http://cytadel.at.ua/publ/centr_gromadskoji_advokaturi_dav_visnovki_proektu_zakonu_ukrajini_quot_pro_lobijuvannja_quot/1-1-0-105�.


� Участь громадськості у законодавчому процесі: проблеми та шляхи підвищення ефективності � HYPERLINK "http://parlament.org.ua/upload/docs/Participation.pdf" �http://parlament.org.ua/upload/docs/Participation.pdf�


� Лабораторія законодавчих ініціатив. Оглядово-аналітичний звіт «Лобіювання та корупція» � HYPERLINK "http://www.parlament.org.ua/upload/docs/UPAC%20-%20Lobbying.pdf" �http://www.parlament.org.ua/upload/docs/UPAC%20-%20Lobbying.pdf�


� Comments by the Laboratory for Legislative Initiatives to the draft law “On lobbying” � HYPERLINK "http://parlament.org.ua/upload/docs/Lobbying.pdf" �http://parlament.org.ua/upload/docs/Lobbying.pdf�. Канадсько-український проект сприяння доброчесності. Підсумковий звіт. � HYPERLINK "http://old.acrc.org.ua/file_collection/Canada_Ukraine_integrity_report_UKR.doc" �http://old.acrc.org.ua/file_collection/Canada_Ukraine_integrity_report_UKR.doc�. Політична корупція в Україні: суб’єкти, прояви, проблеми протидії � HYPERLINK "http://www.uceps.org/ukr/files/category_journal/NSD111_ukr_1.pdf" �http://www.uceps.org/ukr/files/category_journal/NSD111_ukr_1.pdf�
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